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PREFACE. 



SiNCB the legal establishment of the Army and Navy of the 
Onited Slates, there has been no work produced, written for the 
express purpose, in conformity with the laws, regulations, and cus- 
toms of the services, and intended as a guide for the administra- 
tion of military justice.* The works to which reference was gene- 
rally made to assist the judgment of members of c-ourts-martial, 
and to supply the want of experience which all felt to a greater or 
less degree, were the productions of a foreign country and intended 
for the government oi direction of foreign military bodies. 

It is true, that those books, generally, if not always, of English 
trigin, embodied the leading principles of administrative justice ; 
and from the similarity or identity of the layrs of the two countries 
in many respects, were suited to some extent to fulfil the wants 
which led to the study of them : — ^But still there was a deficiency 
— a deficiency which was a source of frequent error, and one 
which could only find a remedy in a rule, or a system of rules by 
which the practice of courts-martial in our service should be con- 
sistently regulated. 

The differences which necessarily exist, and whi^h distinguish 
the practices of the American and British Services were not always 
discerned or appreciated by Xhe young ofiicer who resorted to En- 
glish treatises on military jurisprudence to determine doubts or 
questions which arose in the course of his judicial duties ; — and 
hence errors were frequent ; the practice of courts-martial was both 
inconsistent and contradictory ; and no settled interpretation was 
received of either the law or modes of procedure. This diversity 
arose from causes which were not always known to the American 

• Hm •uttU tnttiM on Comti-martial by the Uto Uajov-QenL Macomb, ii no «zcep* 
to the xemazfc. 
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reader. It was the result of a different system of laws adopted to 
meet the peculiar wants of different bodies ; and rules of practice 
which were in the one service based upon the hnmediate and di- 
rect commands of parliamentary enactments, were in the other re- 
ceived and acted upon, at times, as the expression of general prin* 
ciples of law. 

The observation of such irregularities, which the author in his 
capacity as the acting Judge-Advocate* of the army, was frequently 
called upon to notice, has been the leading cause to induce him to 
undertake the composition of the present essay. 

In the performance of the task, it has not been his object to pre- 
sent novel or striking views, but simply to arrange the principles^ 
and rules, and forms of procedure, which have been considered well 
settled, — and to accompany the statement of them with a brief ar« 
gument, whereby the military reader might more fully comprehend 
the necessity, or the propriety of receiving them as such, for the 
regubtfon of trials by courts-martiaL 

Reference has been made to the most approved writers upon the 
subject of this treatise, and from their works opinions have been 
cited to support the particular views entertained by the authori 
which had already either received the sanction of our own practice, 
or which appeared to him as the most just to be foBowed ; and sudl 
cases only have been •quoted as were of authority by judicial or 
military sanction, to illustrate the rules and principles set forth. 

In the conduct of this work the author has noticed the differences 
in practice which the law makes for naval courts, and referred in 
brief observations to the distinguishing rules for the two services. 
He has not undertaken to specify with minuteness the law or the 
regulations which govern the navy, because he deemed it sufficient 
for the objects in view merely to hint at the same, leaving to the 
intelligence of every naval officer to apply such subordinate to the 
leading principles of military jurisprudence, which it is the purpose 
of this treatise to explain. 

He has also presented a concise view of the law of evidence, and 
particularly such portions of that subject as are likely to be most 
needed in the course of military trials ; and he has likewise given 
a more extended notice of the method and course of examination 
of witnesses than is contained in other military books of a like 

• The anthorwui employed in Uiatc8|»city iat a conadenble ipaoeof time, under the 
eiden of the Wtf Depaitment 
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character ; — and from which he feels confident that much advan* 
tage and convenience may be derived. 

The writer is aware that with many readers mere originality is 
often regarded as the excellence of new books. In a work like the 
present one, such should not be expected or desired. All that is 
necessary, is a consistent statement of established principles in a 
judicious and practical form, with such remarks as may distin- 
guish their applicability to the requirements, according to the laws 
and customs which govern them, of the land and naval services. 

As to the interpretation of the military statutes designed for the 
government of the Forces, he has made but a passing reference to 
a few of them. To treat fully upon this part of the subject would 
require a greater space than the proposed limits of this volume would 
allow, — and to be properly executed would demand a consideration 
of the social and political state, and the '' influence of manners 
upon laws, and the force of opinion,^' which have controlled the mili- 
tary legislation Of the country. 

Such are the considerations which have directed the. thoughts 
and labours of the writer. And in now presenting the results of 
them to the notice of his professional brethren, and to the public at 
large, he asks their indulgence for imperfections which will un- 
doubtedly be seen, — ^hoping too that they may find such advan- 
tage or benefit from the work submitted, as to justify their kind- 
ness, in overlooking, without critical severity, the errors it may 
contain. 
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CHAPTER L 

coNSTmrnoN of courts martial. 

In considering the military laws of the United 
States, it is not necessary to refer to* a period 
anterior to that when they ceased to be English ^^^ 
colonies. The military establishment, and the J^ Se^SS^ 
r^ulations by which it was governed, were, du- ifa SLi'lrhSS 
ling the state of colonial dependence, determined JI^^SSSIwSa 
by parliament and the general authority Tested 
in the sovereign of Great Britain, and by powers 
exercised from time to time, as local or particu- 
lar exigencies required, by the legislative assem- 
blies of the respective colonies. 

The following observations from '^Dupin's 
View of the Military Force of Great Britain," 
will show the extent of the military authority 
of the sovereign of that nation : 

'' By the constitution of Great Britain, the or the PkiUik- 
sovereign is vested with the supreme military SSiulrTapiS- 
authority. His orders, and his alone, are to be Se%iSti!hKnN 
obeyed, as long as they are in unison with the ^'^^ 
fundamental laws of the empire. Beyond this, 
obedience itself would be deemed treason to the 
state, whatever the rank or station of the of- 
fender. 

1 



2 COHflTITTTIOK OP COCRT8 MARTIAI- 

'^ The sovereign power of the British nation 
. is exercised in plenitude by the parliament of 
the United Kingdom, and without its authority 
no military force can be levied or maintained. 
It fixes the number of men whom the sovereign 
may retain or summon under his colors; and 
finally establishes the principles of criminal ju- 
risprudence to which it is necessary to subject 
the soldier. 

'^ This law (the Mutiny Act) determines the 
nature and extent of the punishments which 
can be inflicted upon the military citizen. In 
certain cases it is left to the discretion of the 
judges' to mitigate the penalties according to the 
circumstances of the extenuation in the guilt of 
the offenders. It authorizes the sovereign to 
ordain by Articles of War, with r^ard to crimes 
not specified by the military law, every penalty 
not reaching to death or mutilation. An un- 
bounded authority ! and utterly incompatible 
"with the government of a free people, if the 
general liberty, if the moderation of the sove- 
reign and his ministry did not combine to re- 
strain in practice the latitude of an arbitrary 
power, which is the more formidable, as it has 
the sanction of law." 

The above extract may also serve to contrast 
the greater limitations imposed upon the military 
authority of the chief magistrate of the United 
States. Congress too, is not, as the British par- 
liament is said to be, omnipotent, and cannot 
therefore, exercise the power of the nation in 
plenitude, but is restrained by the fundamental 
rules of a written constitution. By the consti* 
tutio^ die president is the commander in chief 
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of the land and naval forces of the United cbipisb 
States, but he cannot ordain any penalty for '* 



any military crime, not expressly declared by i^^lrf^^p^ 
act of congress. ^^'g^ ^ 

The rules and articles, for the government of q,^^^* xi 
the armies and navy of the United States are S^teifSor- 
declared by law, unlimited in duration, though foj^nSJJ^ 
subject at any time to modification or repeal ; ^ ^^ 
and in this respect are )flike the mutiny act of dedandhfCoo. ^i^w 
Great Britain, by which a standing army is 
authorised for the space of one year only, and 
which is, therefore, annually re-enacted. But 
although the legislative restrictions in regard to 
the duration of military bodies have been less 
precise in this country than in England, there 
has been, nevertheless, an equal jealousy and 
fear of standing armies ; and the same principle 
is as vital now as it was^when the old congress 
on the 14th October, 1774, declared that — 
'* keeping a standing army, in several of the col- 
onies, in time of peace, without the consent of 
the legislature of that colony, in which such 
army is kept, is against law." 

The system of American military jurispru- Ameikan moi- 
dence is to be considered as commencing with dSJ^^SS^ 
the Revolution. When the difficulties and dis- B^vSotkn. 
sensions between the American colonies and 
Great Britain had reached a point from which 
it was quite apparent that neither party would 
recede, and that the question of differences was 
therefore to be settled by the arbitrament of 
arms, congress, June 14, 1775, authorised a mil- 
itary force of six regiments. On the following 
day it was resolved that a general be appointed; 
and the articles of war were first ordained for the 
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cHAFTEE goYemment of the American anny on the 30th 
'' day of June, 1775. On the 7th of November 



following, some additional articles of war were 
made ; and these constituted the governing mili* 
tary rules to the 20th of September, 1776, oa 
which day by resolution of congress, it was de* 
dared that, ''the rules and articles of war by 
which the said armies have heretofore been gov- 
erned, shall be, and they are hereby repealed :" — 
and others were substituted in their place. 
The roiM and Thcsc rulcs and articles were adopted and 

articlet of war *■ 

adopted and re- recoguizcd uuder the constitution by the act of 

cognized under 

tiie conftitotion. cougress, September 29, 1789, and the law con- 
tinued in force until it was repealed and sup- 
plied by the act of April 10, 1806. 

Themflitarf The act of cougress approved April 10, 1806, 

GOqO ^floj^nfl Iff lifter « « * • 

iqr the act of is the military code established for the govem- 
' ment of the armies of the United States, and it 
embodies the authority by which courts-martial 
may be assembled, and can act 

By its provisions, general, regimental and gar- 
rison courts-martial are authorised, and the ne- 
cessary power conferred upon certain officers to 
appoint the same. The composition of these 
several courts, from the superior to that of the 
inferior jurisdiction, is clearly described, as well 
as the persons to whom the power of appoint- 
ment is delegated. 

There is, however, an exception made to the 
general rule established by this act, and which 
is found in an act of congress of May 29, 1830. 
By this it was enacted *' that whenever a general 
officer commanding an army, or a colonel com- 
manding a separate department, shall be the ac- 
cuser or prosecutor of any officer of the army of 
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llie United States under his command, the gen- csAimt 
eral court-martial for the trial of such officer '* 
shall be appointed by the president of the Uni- 
ted States." 
Independent of this special act, the president Ez^pdontote 

* * ^ i right to appoint 

of the United States, being by the constitution «>urti mvtui, 

' ^^ ■' by act of May 

of the country, the commander-in-chief of the ^ i^ao. 
army and navy of the United States, is compe- 
tent at all times to appoint general courts-martiaL 
The law of May 29, 1830, was founded upon 
the presumption, that an accused person, brought 
to trial by the order of his commanding officer, 
who had the appointment of the court and the 
revision of its proceedings, might suffer great 
prejudice. While the abstract principle of jus- 
tice which gave origin to this law may to some 
extent be acknowledged, the practice under it, 
and the rule which it enforces, has been found 
to be, and under the usual circumstances attend- 
ing an army in the field removed at a great dis- 
tance from the seat of government would neces- 
sarily prove, of considerable hindrance and pre- 
judice to the public service. 

The act of 1806 fixes the number of members or the number 
necessary for a general court-martial at five for fj^^'^ 
the minimum^ and thirteen for the maximum^ °*'^**^ 
while any other number between' those extremes 
is competent to exercise all the judicial powers 
of the court 

The same act likewise authorizes the com- or nginentai 
mander of a regiment or corps, to appoint for his ^S^rS'^Sla. 
own regiment or corps, courts-martial to consist ^^ »Pi»*n^ 
of not more than three commissioned officers for 
the trial of cases not capital : — ^and for the same ' 

purpose all offi :ers commanding any of the gar- 
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cEAFTEn risons, forts, barracks, or other places, where 
'' the troops consist of different corps, may assem- 
ble courts-martial to consist of three conmiis- 
sioned officers. 

mo may ap- A general court martial then can only be ap- 
point general , " 1 » 1 1 i» A 
oouto maitiaL pomtcd or assembled by the commands of the 

president of the United States ; a general officer 
commanding six army ; or a colonel commanding 
a separate department. Such a court is of the 
highest military judicial authority; while the 
inferior courts, as the regimental court martial to 
be appointed by the commanding officer of a 
regiment or corps ; and the garrison court-mar" 
ticUj appointed by the commander of a fort, bar- 
rack, or other place, are of very limited jurisdic- 
tion, to which farther reference will be made in 
a subsequent chapter. 
Wanantforthe The warrant for the assembling a court-mar- 
ooort maniaL tial, or the appointment of members to compose 
the same, is in the form of an order, and issues 
directly from the officer to whom the law has 
delegated such power. 
^^T'eour?' ^^' many years, and from a period anterior to 
»jgJ^2S«t the war of 1812, up to as late a date as the year 

1841,^ it had been customary for commanding 
officers, to whom the right of assembling general 
courts-martial had been given, to delegate such 
authority to inferior commanders, at least so far 
as to authorise them to name or appoint the 
members of the court. This was indeed the 
very essential of the right, and was in fact as- 
suming; a legislative power to confer upon a sub- 
ordinate, an authority to determine the composi- 
tion of a court-martial, who possessed no original 

1 See Oeol. Order 71, of 1841. 
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power to order a court. This erroneous prac- (iHA?nm 
tice undoubtedly had its beginning in the suppo- *' 
sed analogy in similar cases, to be found in the 
British army. From the fact that the rules and 
articles for the government of the armies of the 
United States, were derived immediately from 
the English military laws, it was a very natural 
conclusion to suppose, that such practice was 
the interpretation of the law. Whereas, had 
more accurate attention been given to the sub- 
ject, it would have been seen, that the authority 
to delegate to another the power to assemble or 
appoint courts-martial, was an authority derived 
expressly from statute.^ 

But further than this general reasoning against 
the propriety, or legality of such a rule, we find 
a special objection to it in the spirit of the act 
of May 29, 1830, before quoted. By that act, 
the president of the^ United States is required 
in certain cases to appoint the court, and should 
such a rule obtain as that now under considera- 
tion, it is very evident that by its application, 
the intention of the law would be defeated, and 
its entire operation be completely annulled. 

It has, therefore, been decided that no officer 
'of the army can empower another to act in his 
stead in the appointment of courts martial. He 
alone to whom the law has given the authority 
to act in such cases must appoint the court ; and 
no right to delegate such authority can be exer- 
cised without the express sanction of law.* 

At an early period of the Revolution, congress 

1 Matiny Act, 

t See decision in tlie case of Capt. S. McKenzie, 2nd Kegt. Ar- 
tilleYy. Angostt 1845. 
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took into consideration the state of the nayal 
'' defences of the countrji and on November 28, 
1775, adopted rules and r^ulations for the gor* 
emment of the same. An act for the govern- 
ment of the navy was passed March 2, 1799, 
which continued in force until repealed and 
substituted by the act approved April 23, 1800.^ 
Of n^ Mum By the provisions of the 35th article of this 
nmr apfnint, enactment general courts martial for the navy, 

A^Rfl DO'W OQI^^ 

pond. ^'may be convened as often as the president 

of the United States, the secretary of the navy, 
and the commander in chief of the fleet, or com- 
mander of a squadron, while acting out ci the 
United States, shall deem necessary." 

Such general courts martial shall not consist 
of more than thirteen nor less than five mem- 
bers; and as many members shall be summoned, 
not to exceed thirteen, on every such court, as 
can be convened without injury to the service* 
^' And in no case, where it can be avoided, with- 
out injury to the service shall more than one- 
half the members, exclusive of the president, 
be junior to the officer to be tried." 

JJ^jj^^jjj The marine corps, is also a distinct organized 

military body, and subjected to the laws and 
regulations established for the government of 
the navy, except when detached for service 
with the army by order of the president of the 
United States.* It will not be necessary, there- 
fore, to make any special reference to this body, 
as they are subject to either the laws governing 
the army or the navy, according to the particu- 
lar ser^ce with which they may be associated. 
In conformity with the acts of congress re- 

1 Naval Laws, pp. 18. 47. 59. • Jhid, p. 156. 
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ferred to, all courts-martial are appointed and chaptbb 
find their sanction. Deriving their origin and '* 
powers from the same source from which flow 
the statutes of the land, the same respect and 
deference to their character and acts are due, 
which every citizen is bound to observe towards 
the ordinary courts of civil judicature. 



CHAPTER n. 



OF JUBISDICnON. 



CHARBE The institution of military courts bad its oii- 
°* gin, undoubtedly, in times of antiquity from the 
Ch^moMiifli' relations which subsisted between the poweis 
of an absolute government, and the people sub- 
jected to its sway ; and was a very convenient 
tribunal by the summary exercise of its author- 
ity for the suppression of license and excess of 
the soldiery, as well as a ready engine of des- 
potism, whereby it might execute its purposes 
or gratify its passions. From the application of 
it to the military state of a people, which in- 
deed, was the state in which the early period 
of most nations was passed, it was very easy to 
continue its application to the civil or social 
condition of the same people when peace, and 
its attendant arts and occupations, and the con- 
sequent progress in civilization had imposed 
upon them other hopes to animate their hearts, 
and other motives to embellish life, 
^j^^^ The Court of Chivalry, or Marshal's court, is 
ggjjjj^^- said to be the fountain of English martial law.* 

This court was holden by the lord high consta- 
ble and earl marshall, two ofBcers of high au- 
thority and extensive command, in all matters 
touching' the subject of war ; and these officers 
claimed and exercised a ministerial, as well as 

1 Adye. 
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a judicial authority. There is no certain evi- chapteb 
dence, or prints of footsteps in past times of the "* 
original institution of the office,' but, probably, 
it grew out of the necessities which manifested 
themselves when large bodies of men were as- 
sembled for military organization and service. 

In the progress of time these officers, from the 
looseness of the terms in which authority was 
delegated to them, gradually made many usur- 
pations upon the rights of the subject and the 
jurisdiction of the civil departments, or ordinary 
courts of the realm, and to such a height did it 
attain, that it was found necessary to limit and 
ascertain its lawful jurisdiction by statute.^ 

During the troublous times of the institution 
of this court, amidst civil dissensions and mar- 
tial violence, it was not at all strange that it 
should mix up with its decisions questions per. 
taining rather to matters of purely civil con- 
cerns, as well as those of '^ honor and arms," for 
which it was altogether intended. The absence 
of constitutional restraints upon the king, by 
whom the authority to the court was delegated, 
made it both easy and safe for it to transcend a 
wholesome jurisdiction, because it was, in fact, 
but the exertion of the kingly prerogative itself, 
and found thereby an encouragement to embrace 
within its sphere of action the most diverse ques- 
tions, and common subjects, which might be agi- 
tated in dispute between subject and subject. 

The interposition of statutory regulation, (13 
R. II., ch. 2,) by curtailing its authority, lessened 
its abuses; and the court, for various causes, 

> Hawkins* FIeas« b. IL, chap. ir. 4 Coke's Inst. 
* Ibid. Pleas, b. II., chap. iv. 
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CBA7TBE such as the abolition of the hereditary authority 

"• of the constable, and the state of uncertainty 

with respect to the judicial powers of the consta* 

ble and marshal, gradually lost its consideration, 

aad its jurisdiction has gone entirely into disuse. 

The chftTaeter The character of martial law, however, as it 

much modified existed prior to the revolution of 1688, and sub- 
since the Eng- ^ , •11 1 

lish Revolution scqucut to that pcHod, has undergone a great 
appucauon re- chaugc ; and the application of it indiscrimi- 
nately to all classes of persons, and for every 
description of offences, is no longer tolerated 
The feeling yv^hich was engendered in the minds 
of the people of England by the harshness with 
which the sovereign at times exercised this 
power, before strong constitutional restraints 
were imposed upon his will, is clearly to be 
traced in the opinions and writings of .some 
opinioniofemr of the most eminent of their l^al men. Sir 
SJ°m£SILw"" Edward Coke, who lived during the reign of 
' Elizabeth and James, was very decided in the 
expression of his feelings; and Sir Matthew 
Hale, another eminent lawyer, who lived at a 
later period, during the time of Charles II., has 
given his most decided disapprobation of martial 
law as it then existed, or was exercised. '^ It 
is," says he, " in truth and reality no law, but 
something indulged rather than allowed as 
law;"^ and it is .laid down as a principle, 
that if one '^ who hath a commission of mar- 
tial authority doth in time of peace hang or 
otherwise execute any man by color of martial 
law, it is murder."* 

1 Hale's Hist. ConuHon Law. « 

• Hale's Fleas of the Crown, Coke's Lost., and 1 Blackstone*! 
Coin.| 413. 



OF JURISDICTION. Ih 



a. 



The above, it is to be lemarked, must be un- 
derstood as applying to those periods of English . 
history, when the kings, especiaUy those of the 
family of the Stuarts, claimed the exercise of 
prerogative directly opposed to the declarations 
of Magna Charta: and although Sir William 
Blackstone, the able and learned commentator 
on the laws of England, has been strongly cen« 
sured by some military writers^ as deliberately 
adopting and avowing the same prejudices, un- 
der very dissimilar circumstances, yet it seems 
hardly reconcilable with the facts attending the 
times in which he wrote f and the context by 
which his observations are qualified; to suppose 
him to have committed so glaring an incon- 
sistency. 

The belief that his observations, upon that 
portion of his subject, are rather relative to the 
history of the past, than indicative of any truths 
of his own day, is sustained by what is known 
to have been (as it still is) the real source of 
military authority, and thus the true interpretap 
tion of his words is arrived at. This is not only 
a just inference, so far as it regards the merits 
of the question, but it likewise dissipates the 
danger from the supposed error of so clear a 
mind, — which from its weight of authority, 
might pass without question, as an establish- 
ed legal truth. 

But the days when arbitrary rulers could ex- The legiihtitra 
ert an irresponsible power for the gratification ^w 'Sf^ 
of personal objects, have passed away, and the ^h ^ii^ 
doabts which confused, and the fears which en- 
feebled the minds of individuals or of commu- 

^ Tyder and Adye. * Geo. UL 
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cHAPTBR nities, when subjected to the rule of authority 
°' which claimed, as it likewise exercised, the 



right of disposing of private and public interests, 
are dissipated or chased away by the light and 
warmth of humane and liberal government 
Under constitutional forms, the l^islative is the 
supreme power of the state, and it is thence in 
our country, that military courts, as well ^s the 
civil courts, derive all the power which they 
possess for the exercise of their appropriate 
functions. Flowing from the same source, and 
imbued or endowed with the like essence of ju- 
dicial power, the military and the ordinary 
courts of civil judicature, within the spheres of 
their several jurisdictions, are deserving of the 
same regard, and entitied to a like respect 

Mmtarf uw it n is then clear that martial, or the law mil- 
pan of the law ' 

^^^^.Md itary, as it exists in this country, forms part of 
met and obe- the law of the land, and as it is enacted by the 

same authonty, so has it the same binding force^ 
or the same positive obligation upon those to 
whom it is intended to apply, as the civil statute 
law has upon the citizens in general. 
yecjwtyof m^ An institution, thus beins: clothed with judicial 

dentandizigaiid ' ^ ^ 

fiziiig limits to powers, and which may be exerted in the con- 

miutarjaathor* ^ ' -^ . 

tor, or thj jum- sidcratiou and decision of questions of the most 

ffictionofcourta ^ 

momentous description, affecting not only the 
passing or momentary interests of parties, but 
reputation and even life itself, certainly claims 
very serious thought to ascertain and fix defi- 
nite and understandable limits to^ its authority. 
An inquiry of this kind in relation to military 
courts, seems tKe itiol^ necessary because, they 
who are called upon in the character of judges 
to administer justice through its means, may 
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also be cited before the same tribunal, as the ao- chaptb 
cased, whose acts are subject to its scrutiny. "' 

The profession of arms, offering but few op- 
portunities for the acquisition of that species 
of knowledge which, in a technical form, is 
made most available in courts of lia.w : and the 
youth and inexperience of a great number' of its 
members, being such as to unfit them for the de- 
cision of questions, depending even upon settled 
principles of interpretation, when called upon 
suddenly to act, much less those which are in- 
volved in subtle arguments and intricate circum- 
stances — ^make it still more desirable, that the 
jurisdiction of the body, which from time to 
time they are called upon to exercise, and to 
iFrhose authority they are at all times subject, 
should have its limits defined, as clearly as pos- 
sible both for their guidance and their safety. 

The constitution of the United States has coam wutki 
clearly provided for the nght of personal se- sanoecS^ia- 
curity, guarded by provisions drawn from the theoonititatioB 
great charter of English liberty, and Amdamen- 
tal acts of parliament. The substance of such 
provisions is to be found in the Vth and Vlth 
amendments of the constitution. By the Vth 
amendment it is declared that '^ No person shall 
be held to answer for a capital or otherwise in- 
famous crime, unless on a presentment or indict- 
ment of a grand jury, except in cases arising in 
the land or naval forces, or in the militia, when 
in actual service, in time of war or public dan- 
ger; nor shall any person be subject for the 
same offence to be twice put in jeopardy of life 
or limb." — Under this exception military courts 
take cognizance of such matters as justly fall 
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within their competencji and proceed against 
offenders, according to the language of the con- 
stitution, by '' due process of law," which terms 
applied, in reference to this subject, are convert- 
ible with those of, by the law of the land} 

It may, perhaps, be useful to attempt here a 
definition of military law, as thereby, supposing 
it to be accurately defined, a nicer observation 
of its true character may induce a greater cau- 
tion in its application. 

Military law is that branch of the laws which 
respect military discipline, and the government 
of persons employed in military service. It is 
not exclusive of the common law, for a soldier 
does not cease to be a citizen, — on the contrary 
he is a citizen still, capable of performing the 
duties of such, and amenable to the jurisdiction 
of the civil courts for his acts or conduct in that 
capacity. It is in fact a rule superadded to the 
ordinary law for regulating the citizen in his 
character of a soldier.^ 

It will be perceived that the leading charac- 
teristic of this definition is, that military law 
cannot be applied for the regulation of the con- 
duct of persons in private or civil life ; nor does 
it exclude the operation of the common law — 
for although the civil courts cannot take cogni- 
zance of military offences, as such, strictly speak- 
ing, ^ yet the principle of the superiority ^of the 
civil over the military authorities is clearly set 
forth by the 33d article of war, and all officers 
are required thereby to deliver over offenders or 
accused persons, to the civil magistrate, and to 
oe aiding and assisting the officers of justice in 



^ Kent's Com., voL ii. p. 10. 



* Eocyc Brit. 
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apprehending and securing the person of the ac- 
cused in order to bring him to trial : and the . 
penalty denounced by the same article against 
any officer who shall wilfully n^ect, or shall 
refuse, upon application, to deliver over such ac- 
cused commissioned officer or soldier to the civil 
magistrate, or to be aiding and assisting to the 
officers of justice in apprehending such accused 
persons, is cashiering. 

It must be understood, however, that the tenn or um dkniio. 
martial law has a different interpretation frdkn mMtbiandBdii- 
that of military law. Military law, as has been ^^^ 
stated above, is a rule for the government of 
military persons only ; but martial law is under- 
stood to be that state of things when, from the 
force of circumstances, the military law is indis- 
criminately applied to all persons whatsoever. 
The distinction is thus expressed by a writer on 
military law : '< Martial law extends to all per- 
sons ; military law to aU military persons, but 
not to those in a civil capacity."^ 

How and where, under particular conjunc- '^^Jj'J^ 
tures of the time, martial law may be declared, in of um u. s. 
and by whom, is not here considered ; but the oomtitiitkDaL 
proclamation of such a rule within the limits of 
the United States is a very questionable pro- 
ceeding, and thought to be an " excrescence" not 
warranted or sanctioned by any " distemper of 
the state." The substitution of this power for 
the civil courts, subjects all persons to the arbi- 
trary will of an individual, and to imprisonment 
for an indefinite period, or trial by a military 
body. Of such high importance to the public is 
the preservation of personal liberty, that it has 

* Hoogh on Coorts Martial, p. 384. 

3 



18 OF JURISDICTIOir. 

oHAFm been thought that unjust attacks, even upon life 
°' or property, at the arbitrary will of the magis- 
trate, are less dangerous to the commonwealth, 
than such as are made upon the personal liberty 
of the citizen. 

Now, to guard against such abuse, the consti 
tution guarantees the privilege of the writ of 
habeas corpus^ which it declares " shall not be 
suspended, unless when in cases of rebellion or 
invasion, the public safety may require it" — ^and 
the intervention of congress is necessary before 
such suspension can be made lawful. Such too 
is the doctrine of the British constitution, where 
the crown, invested with high prerogatives, is 
yet most scrupulously restricted in all that relates 
to the liberty of the person of the subject. In 
commenting upon this part of the laws of Eng- 
land, Mr. Justice Blackstone says, " but the hap- 
piness of our constitution is, that it is not left to 
the executive power to determine when the dan- 
ger of the state is so great as to render this 
measure (the arbitrary imprisonment of a per- 
son) expedient ; for it is the parliament only, or 
legislative power, that, whenever it sees proper, 
can authorise the crown, by suspending the 
habeas corpus act for a short and limited time, to 
imprison suspected persons without giving any 
reason for so doing."* 

As the promulgation and operation of martial 
law within the limits of the Union would neces- 
sarily be a virtual suspension of the habeas car-* 
pus writ for the time beirig, it would conse- 
quently appear to stand in opposition to, or be 

t Blackstone*8 Commentoriet, 135. The Bridah 
to be omnipotent ! 
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in conflict with, that provision of the constitu- ceaptse 
tion above cited. °* 

As the army, as has been above stated, is es- tim imr b % 
tablished by the highest power of the state, body. 
with a definite shape and legal existence, it 
must thereby be received and acknowledged as 
a constitutional body. From the moment it be- 
came an organ of legislative creation, it likewise 
became an object of legislative control,^ and 
hence the institutions intended for its govern- 
ment, ore derived from the same source as those 
which affect the mass of conmiunity. 

The jurisdiction of courts-martial is special iTiejarWictkm 

A of court! maittt. 

and limited, arising from the c(^;nizance of ^r||£^ *^ 
crimes as committed by individuals, that is, by 
individuals subject to military law; and the 
crimes or acts are such as are repugnant to mil- 
itary discipline, and are pointed out by law, by 
the general r^ulations for the army, and by the 
custom of war. 

Those acts defined by law, are sufficiently 
distinct for the observation of members of mil- 
itary courts, whereby they may regulate their 
proceedings, and no embarrassment can arise in 
regard to the propriety of making them the sub- 
ject of military investigation. 

The general regulations for the army are a cenerd wrfi^ 
permanent body of rules for* the better ordering, anny. 
and methodical arrangement of subjects of mil- 
itary concernment, and have a view to establish 
uniformity in the affairs of the army, by deter- 
mining to a greater or less degree the requisite 
minutiae and detail. Their character, while 
mandatory, is also ministerial, and proceeding 

^ Samuers Law Military, 169. 
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fiom the president of the United States, the 
. highest military authority, claims the utmost re- 
spect, observance, and obedience. It is true 
that they are not in the nature of a subordinate 
legislation to determine or define offences, and 
affix penalties, for that belongs to congress only, 
and such are set forth in the rules and articles 
of war ; but they are of the nature and charac- 
ter of orders, pertaining to the executive and 
administrative branches of the service, and al- 
though they denounce no punishment in terms, 
yet the neglect or positive breaches of their re- 
quirements, are immediately referable to the es- 
tablished laws for the enforcement of discipline, 
to which they appeal for an appropriate sanc- 
tion. 

The eortoM of The custom of War is the unwritten, or com- 
mon law of an army. In order to apply it to 
any particular case, it must be certain and well 
defined, and clearly not opposed to any law or 
regulation. The custom of war is rather sought 
for, as explanatory of some doubtful question in 
which, without its aid, a decision might be un- 
certain, than as a source of authority by itself. 
It must be understood too that a custom to 
have any validity, besides having the qualities 
above mentioned, must also be a custom of the 
army, for the government of which it is intended 
to be applied. To resort to a foreign military 
service and draw thence customs of war which 
are getfoine and acknowledged in such service, 
might be very ill^^al when introduced into our 
own, as the circumstances, or conditions which 
called them into existence, and continued them 
in being, in the one, might be entirely wanting 



OF JURISDICTION. 21 

in the other. It is an authority which ought ' auraE 
to he well scrutinized before allowed to have a "' 
determining influence. The customs and usages 
of an annji are, when considered in contradis- 
tinction to the positive laws and regulations for 
the same, generally pretty well understood, and 
when adduced as illustrative of the propriety of 
the forms adhered to, or the interpretation of 
acts, should have the certainty of an established 
fact 
By the 96th article of war, it is declared that ynmt dmaip^ 

tf» « tioa of ptnooi 

"An officers, conductors, gunners, matrosses, ^^^[^^ 
drivers, or other persons whatsoever, receiving dM of war. 
pay or hire in the service of the artillery, or 
corps of engineers in the United States, shsdl be 
governed by the aforesaid rules and articles, and 
shall be subject to be tried by courts-martial in 
like manner with the officers and soldiers oS 
the other troops in the service of the United 
States." 

The provision of this article is further ex- 
tended and declared in subsequent acts of con- 
gress for the modification of the military estab^ 
lishment ; and that the forces authorized, and 
which are described as consisting of ''officers, 
non-commissioned officers, artificers, musicians, 
and privates shall be subject to the rules and 
articles of war."* 

The word officeT wherever used in the mil- Tiiew«d"<afi- 
itary enactments, or regulations, is to be un- uuriawi, 
derstood as signifying a commissioned officer, miiidoned ofl&. 
JVon-commissioned officer is likewise synony- ^SimtnmUST 
mous with the term soldier in various portions mon wS^ 

dier. 
> Act of C<mgre80y March 2d, 1821, § II,— and Act of Ccm- 
July 5, 1638, § I. 
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of the rules and articles of war. — So, for in- 
stance, in the 28th and 33d articles. This con- 
clusion is warranted by the intention of the law^ 
and was many years ago made the subject of 
judicial decision. In the case of Lloyd vs. 
Wooddall, 1. Sir Wm. Blackstone's reports, p. 
29, it was so decided, and one of the judges ex- 
pressed himself in relation thereto by saying, 
*' A sergeant is a soldier with a halbert, and a 
drummer is a soldier with a drum." 

There is another class of persons, comprising 
a great number of individuals, who are, under 
particular circumstances of military service, held 
amenable to martial law, and liable to be tried 
by courts-martial. 

Armies when engaged in active operations, 
are, at all seasons, accompanied by a laige train 
of followers, who minister to its * convenience 
and comfort. ' The various description of per- 
sons, included under that appellation, have grant- 
ed to them certain privileges, such as living 
within the boundaries of the camp, and protec- 
tion to their persons and property, dependent 
necessarily upon the essential conditions of good 
order, quiet, subordination, and fidelity to the 
state. The great and important interest to the 
nation involved in the movements of an army, 
which, for certainty of action, uniformity of con- 
duct, and ultimate success, must rely mainly 
upon a system of rigid discipline, has caused the 
rule which applies every where else for the pro- 
tection of the civilian, to be somewhat modified, 
or even, for the time, to be entirely set aside ; — 
hence, the custom which prevails in the field, of 
trying persons not connected with the army by 
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oourts-martial, must have arisen from, as it de- cEAPm 
dends on, necessity.^ Were any other principle °* 
for the regulation of such persons admissible, it 
is certain that an army might suffer the greatest 
detriment, and a way might thereby be opened 
for the easy communication with the enemy, 
and the acquisition and transmission of daily 
intelligence. Disorder, riot, and confusion would 
necessarily also prevail : for it would be quite 
impossible to exact the observance of different 
police laws, by the enlisted soldier and the fol- 
lower of the camp, when both parties are con- 
fined to the same limits. 

But it must be remembered that the applica- 
tion of such laws to such persons, would nof be 
w^arranted in time of peace, under the ordinary 
conditions of camps and gairisons ; — and, where- 
ever civil judicature is in force, the followers of 
the camp, who are accused of crimes punishable 
by the known laws of the land, must be given 
up to the civil magistrate. 

There are, also, offences of a purely military 
kind, which may be committed by such persons, 
such as neglect of orders, or positive disobedi* 
ence, or insolence to the commander, or to a 
commissioned officer — offences which are of a 
description, impossible, having a regard to the 
example, which such acts would present to the 
soldiery, to be overlooked, — and such offences 
could not be punished by a civil court ; and yet 
a court-martial cannot take cognizance of them, 
as the offender is not properly amenable to its 
jurisdiction. From such a state of things, many 
inconveniences and bad consequences have re- 

1 Simmons on Courts Martialf p. 20. 
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suited, and frequently, no doubt, led to the in- 
^ fliction of summary punishments, or to an im* 
proper exertion of military authority or law. 
Under such circumstances the only guarantee 
of good conduct on the part of such individuals, 
would seem to be in their personal or pecuniary 
interests derived from the privileges of their sta- 
tion, and in the power which the commander 
possesses to prohibit their further intercourse 
with the troops. 

Although it has been said above, that the 
custom of trjring persons unconnected with the 
army, by courts-martial, which prevails in the 
field, is dependent upon necesssity, it must not 
be taken to mean that the authority by which a 
commander acts in such cases, flows directly 
from that : the necessity now spoken of gave 
origin to the law by which the rights on one 
side, and the obligations on the other, were de- 
legated and imposed, and intended to obviate 
the great inconveniences and dangers which 
have been adverted to above. 

By the 60th article of war it is declared that, 
" All sutlers and retainers to the camp, and all 
persons whatsoever, serving with the armies of 
the United States in the field, though not enlist- 
ed soldiers, are to be subject to orders, accord- 
ing to the rules and discipline of war." 

As circumstances often arise which implicate, 
in a higher or lower degree, the class above 
named, it may not be without use to character- 
ize, more particularly, the persons referred to as 
sutlers^ retainers to the campj and persons serving 
with the army. 

A sutler^ which is a term familiar to the army. 
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is a person who, under the authority of the mili- 
tary commander, is permitted to reside in or "* 
follow the camp with food, liquors, and small 
articles of military equipment, or others, for 
general use or consumption. By the general 
regulations for the army, the mode and author- 
ity for the appointment of sutlers are pointed 
out It can hardly ever be made a question of 
any difficulty who is, or who is not, a sutler 
within the meaning of the law. Without en- 
deavouring to find a very exact and accurate 
definition of the term, it may be understood in 
general to mean one who is a seller of provisions 
or drinks, or other commodities or merchandise 
whatsoever, and such sense or signification has 
been attached to it by military courts, and it is 
sufficiently comprehensive to embrace every tra- 
der within the boundaries of the camp. 

A retainer to the campj is one who is con- BateiamtodM 
nected with the military service, or business of *"^ 
the camp, by pay, or fee. Under this head may 
be reckoned clerks, drivers, guides, and many 
others, who, at times, are employed in the pub- 
lic servicei and maintained at the public ex- 
pense. 

Persons serving with the armies^ may be com- vwwimwuifim 
prehended with the class last described above, ^^^••™*^ 
but far exceeding it in numbers ; as it attaches 
to all who are bound in private service by 
-wages from individuals who belong to the army, 

m 

as to those who serve by engagement for pbblic 
hire or pay, Under this head, therefore, are 
ranged that numerous body known as servantS| 
and others who derive their compensation from 
a private source. 
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GBinsB These varioiu description of persons, as has 
^ heen remarked, enjoy certain privileges in con- 
sideration of the advantages, convenience, &c^ 
which they offer to the soldiers. Thej move 
with the camp, have their stations in it, and are 
confined in their transactions with the military 
state ; and it is evident, therefore, that their 
quiet and subordination is intimately and neces- 
sarily connected vdth that of the soldiery. 
Jhoamktf of Mixcd as they are in their situation, in their 
taoS^v^' business, and interests with the military body, it 
!!!!£ib*duiS^ becomes necessary that they should be governed 
'"^'"^^ by the same laws made common to both ; and 

under no other system could the identity of prin- 
ciple be practicable as the ruling power. SiU-^ 
kra and camp follotoers entering into a new so- 
ciety, having peculiar laws of its own, by their 
own voluntary act, must conform to those laws, 
as such is an understood condition of their ad- 
mission : they are therefore liable to receive the 
orders of their military superiors, and are to act 
in conformity thereto, though rather in a civil 
than in a military capacity. These persons can- 
not be called upon to perform military duty ; but 
in all that relates to the maintenance of the 
peace and order of the camp, the observance of 
rights, public or private, the arrangement of their 
goods, horses and carriages, and in matters per- 
taining to the police, safety or convenience of 
the camp, they are as much liable to military 
command, and punishment for the non-obsenr- 
ance of the same, as the enlisted soldier ; though 
they are not compellable to perform the actual 
duties of a combatant It becomes then a mat- 
ter of importance to these persons that they 
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should, upon entering into Buch new relations of 
life, make themselves acquainted with the orders . 
and regulations by which they are governed ; for 
it is a principle in military, as well as in civil 
communities, that ignorance of the law is no ex- 
isuse for offences. 

Prior to the year 1818, there had been much cadets of um 
doubt expressed as to the amenability of cadets emy'^bject t» 
of the U. S. Military Academy to military law ; u^imot 
and so strong was the opinion that in the year 
above mentioned a general court-martial, con- 
sisting of officers of rank, experience and high 
intelligence, declined taking cognizance of char- 
ges preferred against certain cadets, on the ground 
that the court had no legal jurisdiction over such 
persons. The question was submitted to the 
proper legal department of the government, and 
the then attorney general, William Wirt, Esq., 
having given the subject a full examination, sub- 
mitted his opinion with an elaborate aigument, 
by which the point has ever since been settled ; 
and courts-martial have accordingly exercised a 
full jurisdiction over cadets, as being subject to 
the rules and articles of war. 

Another question which involves high inter- 
ests, both of individuals and the govemment| 
has been frequentiy made the subject of conver- 
sation by officers of the military service ; and as 
it is one upon which no precise decision by 
coiu'ts-martial has been established, or at least 
treated of in any work on military law, the wri- 
ter deems it proper to enter somewhat minutely 
into its investigation. 

It has been questioned, whether a court-mar- 
tial can exercise jurisdiction over a person after 
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the expiration of his term of service, for an 
. offence committed while acting in the capacity 
t^a^J^ jL. of a soldier or seaman, prior to such period* 
to^'i^L^u* '^^ aigument uiged against such power is prin?- 
Sj^«^«if^ cipally, — that unless there be some express stat- 
u^teimofMr- ^torj provisiou giving the right, the military 

authority, of every description, ceases necessa* 
rily, with the period for which the soldier or 
seaman had enlisted or engaged to serve in a 
military capacity; and that if such person be 
liable at all after the expiration of his term of 
service, he is liable in all places^ at all times^ and 
to all officers toho hace eoer commanded him. 

The question is not whether a law giving such 
authority would not, with proper limitations, be 
proper and beneficial, but it is urged that as 
there is no express sanction given by law for the 
exercise of such jurisdiction, it cannot, there- 
fore, be claimed by inferences and arguments 
from convenience and expediency. Every man, 
it is said, who is not bound by military engage- 
ments, and the laws which govern those com- 
munities, is only subject to trial for any imputed 
offence by the common law courts of the land ; 
and that courts-martial are divested of all juris- 
diction over such persons, and therefore cannot 
enter into the question of guilt or innocence, 
and are not the proper tribunals to settle such 
fact. 

Such are the general objections made to the 
assumption of the authority in question ; to which 
it is replied :^- 

The general principle of law is, that when- 
ever any act is prohibited imder a penalty, and 
no limitation affixed to a prosecution, the of> 
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fender is amenable at any time during his life : 
and were this principle not applicable to mil- 
itary persons, it is evident that offenders would 
frequently escape punishment, to the great de- 
triment of the public service, because there are 
no other than courts-martial which can take 
cognizance of particular crimes. It would also 
operate much to the prejudice of the public 
were offenders, in all cases, to be brought to 
trial at particular periods, within the statute of 
limitation, if any exist — ^and thus limit the au- 
thority to the mere time of the existence of a 
particular exigency, when it might be thereby 
unable to take cognizance of, and decide upon a 
single offence. 

The laws for the government of the army and 
navy have in every instance, where crimes or of- 
fences are specified, or where a general descrip- 
tion of them and authority to notice is given, as 
in the 99th article of war, and the 32nd article 
for the government of the navy, said, that the 
same shall be punished as a court-martial shall 
direct 

Here is authority given to such courts to 
take cognizance of the class of crimes indicated, 
and to punish either by the arbitrary declara- 
tion of the law, or by the discretion vested 
in them. If then the time is not limited, by 
any statute, when their jurisdiction of these of- 
fences ceases, it would seem to be putting at too 
gzeat hazard, the interest, the safety, and the re- 
putation and honor of the military and naval 
service, to permit offenders to escape all punish- 
ment, and thus encourage insubordination and 
Tiolence, asserting a privilege for the criminal. 



n. 
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cHAPim because, he had been prudent enough to restrain 
- "• his temper, or regulate his conduct until no ju- 



dicial notice could by possibility be taken of his 
offences bofore the expiration of his term of ser- 
vice! 

If the object of these laws was intended to 
enforce obedience, and to promote discipline, and 
ensure order and safety, there can appear but 
little ground to doubt the jurisdiction of courts- 
martial in cases like those now considered. 
Such object is apparent and admitted, and there* 
fore the amenability of one for the commission 
of military crime, to the authority of a special 
tribunal created for the trial and punishment of 
such offenders, is not to be changed because be- 
tween the commission of the offence and the 
time of the assembling of the court, he may 
have changed his official relations or professional 
charact^. 

A case, arising in the naval service, in which 
the principles of the law embraced in the con- 
sideration of the question before us, was adju- 
dicated in 1830 ; — and as it is explanatory of 
the subject, it is quoted with the opinion of 
the court. 

OttMofWiiiiaiB ^^ Supreme Judicial Court — Suffolk County^ 

MiassachusettSj 25th January y 1830. 

WiLUAM Walker on a writ of habeas corpus^ 

vs. 
Charles Morris, Esct., commanding naval of- 
ficer, Boston Station. 

By the return on the writ it appeared that the 
petitioner, William Walker^ enlisted into the 
navy of the U. S., on the 5th day of January 
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1829, for the term of one year ; and that on the chaptbr 
3rd day of January 1830, the said William "' 
Walker being still a seaman in the navy com- 
mitted the crimes and offences of "disobedi* 
ence of orders" — ^^ uttering mutinous words"— 
and " raising a weapon against his superior of- 
ficer, while in the*execution of the duties of his 
office." — Whereupon he was put in confinement 
by the respondent, captain Morris, and on the 
day following, charges were preferred against 
him to the secretary of the navy, and a court- 
martial for his trial ordered on the 13th, which 
court was duly convened. 

Upon the return of the writ, the counsel for 
the petitioner, moved the court that he should 
be discharged and go without day. This mo- 
tion was resisted by the counsel for the re- 
spondent, and the arguments of either party, 
which were substantially the same as those 
given in the foregoing pages, having been heard 
by the court, the following decision was given. 

Wilde, J. " Although I have entertained no opinion of Mm 
doubt respecting the case, yet as it is of great ™**** ^ 
importance to the petitioner, and may materially 
affect the discipline of the navy, in which the 
public have so deep an interest, I have thought 
proper to consult with my brethren, the chief 
justice and judge Putnam, and we aU concur in 
the opinion which I will now deliver. 

"The motion for the petitioner's discharge . 
fifom the custody of captain Morris is grounded 
upon the objections, that neither by the rules for 
the regulation of the navy, nor by any other 
statute, is it provided that any seaman should 
be detained beyond the period of his enlistment 
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for any purpose or cause whatever : that how* 

f: ever reasonable or convenient it might be that 

the law should be otherwise under the circum- 
stances of this case, yet unless it is so provided 
by express statute, his officers have no authority 
to detain him for trial, or for any other purpose 
beyond the term of his enlistment; and that 
such authority is not to be created by implica- 
tion. If this is the clear construction of the act 
for the government of the navy, we must be 
bound by it, whatever may be the consequences, 
and however injurious they may be to the ser- 
vice of the navy. That such a construction 
would be highly injurious to the service and dis- 
cipline of the navy is not, and indeed cannot be 
denied. For many of the offences created by 
the act for the better government of the navy 
are not punishable at common law, and of which 
no other courts, excepting courts-martials can 
take cognizance : so that if any of these offences 
should be commited by any seaman immediate- 
ly before the expiration of his term of service, 
he would escape with impunity. He might be 
guilty of the grossest insults to his officers ; of 
disobedience to orders in the most critical mo- 
ment of danger to the ship ; and in the hour of 
battle he might refuse to fight, and there would 
be no power to punish him. Or he might at 
any time be guilty of desertion, and if he could 
avoid an arrest during his term of enlistment, 
he might set the law at defiance. Now it is im- 
possible to believe that a construction of the sta- 
tute involving such disastrous consequences can 
be conformable to the meaning and intention of 
congress : nor do the words of the statute 
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quire such a construction. It is true that a sea- chaphe 
man is not bound to do service after the term "^ 
of his enlistment. But within that term, he is 
bound to observe the rules and regulations pro» 
vided by law for the government of the navy, 
and is punishable for all crimes and offences 
committed in violation of them during his term 
of service. There is no Umitation of time with- 
in which he is to be prosecuted and tried for 
such offences, but if there were, it would be suf- 
ficient to show that the prosecution was com- 
menced within the time of limitation. 

" In this case the petitioner was arrested or 
put in confinement, and charges were preferred 
against him to the Secretary of the Navy, before 
the expiration of the time of his enlistment: 
and this was clearly a sufficient commencement 
of the prosecution to authorise a court-martial 
to proceed to trial and sentence — ^notwithstand- 
ing the time of service had expired before the 
court-martial had been convened. A case some- 
what similar has been decided in this court 
under ' the act making further provision for the 
punishment of convicts sentenced to hard labor, 
and the better regulation of the state's prison.' 
By this act the information is to be filed and 
the convict brought in for trial or sentence dur- 
ing the time of his imprisonment on his prior 
conviction. A case occurred in which an in- 
formation against several convicts was filed, 
they were thereupon brought in for trial before 
their term of imprisonment expired. But, be- 
fore their trial could be had, their term of im- 
prisonment and confinement to hard labor had 

expired, and it was objected that the court 

5 
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Tenience, and thereby be brought in direct oppo- 
'"^ sition to the purposes for which such indiyiduals 
are engaged to serve. There can be but little 
fear that the attainment of the ends for which 
military tribunals are organized, will fail under 
the present system, more frequently, than if a 
greater number of voices were called upon to 
decide ; or at least, that there will be wanting a 
just appreciation of the duties, and solemnity 
of the obligations by which they ought to be 
controlled. To establish a mode of judicial pro- 
ceeding, which might dissipate all error, and 
make wilful injustice impossible, is certainly be- • 
yond the reach of human capacity ; and mili- 
tary, like civil bodies, must equally repose in the 
same principles and sanctions, to which the un- 
derstandings and consciences of all men appeal. 
T>"»^i»cd« This interpretation of the law has, however, 
mmibertocaiii- bccn formaUy and judicially expressed, in an 
■ereiT dire^ opiniou delivered by the late Mr. Justice Story 

torjr of the offi* 7^ « . , ^- 

•or tppdntiiv. of the suprcmc court, m the case of Martm vs. 
Mott, reported in 12 Wheaton, 34, 35, and it was 
then decided, that ^' the direction contained in 
the act of 1806, that a general court-martial 
' shall not consist of less than thirteen, when 
that number can be convened without manifest 
injury to the public service,* is merely directory 
of the officer appointing the court ; and his de- 
cision as to whether that number can be con- 
vened without manifest injury to the service, 
being in a matter subjected to his sound discre- 
tion, must be conclusive." 

To meet the necessities of service, it is pro- 
vided that officers of the marines, and officers 
of the land forces shall be associated for the 



OF Jt7RI8DICTION. 35 

the reasons already given, unnecessary to decide cHAPm 
on this point. "• 

" In this case there can be no doubt, I think, 
that the court-martial have jurisdiction, and 
that they may legally proceed in the trial, on 
the charges stated in the return. The peti- 
tioner must therefore be remanded to the cus- 
tody of Captain Morris."* 

Upon tiiis decision the petitioner, WUKam 
Walker^ was, by the court-martial, tried upon 
the charges as specified in the return to the 
writ 

In reference to the question discussed in the ivooMdingi 

•^ must be oooi- 

forgoing case, the writer, without entering into jgnced agiimt 
the examination of how far the case of Lord fpn the eipuip 

tion of iiu term 

George Saclmlle is to be considered a prece- ofMnrice. 
dent for the American service, or, in what man- 
ner the special tenure of office, growing out of 
the respective rights, powers, or prerogatives 
of the president of the United States, and the 
English sovereign, might affect the liability of 
a commissioned officer to military trial, would 
add the expression of his belief that the prin- 
ciples stated, and the decision made by the 
court to whom the case was submitted, are 
eminently reasonable and just. 

It must be borne in mind, however, that in 
all such cases which may occur, the decision 
quoted goes only to maintain the prosecution, 
if commenced before the time at which the 
prisoner is entitled to claim his discharge. If 
once lawfully discha]|;ed the service, he could 
not afterwards be arrested, or held amenable 

> This case is Teported in the American Jurist, April Na of 
1830. 
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cHAPTBE to trial by a militaiy court, for a military offence 
^ committed during the period of his military ser- 
vice. 

In concluding this chapter, it is proper to 
remark, that it has been laid down as a maxim, 
by high l^;al authority,^ — ^that no person im- 
pressed with a military character by an act 
of congress, can be held amenable to the rules 
and articles of war, ^'without a positive pro» 
vision to that effect" 

1 Mr. Wirt, Opinkna, p. 204. 



CHAPTER m. 

OF THE DIFFERENT KINDS AND OOMPOSITION OF 

OOURTS MARTIAL. 

Military offences or crimes, varying much chapiu 
under the circumstances in which they are com- °^' 



mittedy as to degree of turpitude, it became ne- S^SJ^Si"' 
cessary, as a matter of convenience to the ser- ^J^^f^SS! 
vice, as well as of justice to individuals, to con- SdJcSwr* ^ 
stitute courts-martial of higher and lower powers, 
for the investigation of all acts which might, in 
their various shades of criminality, impugn the 
rules of military discipline. 

Courts-martial are therefore defined as either 
general. Tegmental, or garrison. The court de- 
nominated a general court-martial is of superior 
attributes, and claims jurisdiction over all acts 
of a military nature, that may be committed by 
military persons; and its punitive powers are 
necessarily co-extensive with this right. 

Commissioned officers are not amenable to camnwioiied 

officen cuiDoC 

trial by any other than a general court-martial, ^^ "J*** 
and it is provided that they shall not be tried by court maitw. 
officers of an inferior rank, if it can be avoided.* 
It is also declared that general courts-martial 
may consist of any number of commissioned 
officers, from five to thirteen, inclusively; but 
they shall not consist of less tlian thirteen, where 
that number can be convened without manifest 
injury to the service.* 

1 75 Article of War. t 64 Article of War. 
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CHAPTER In inteipreting the words " commissioned o§i* 
^' . cers^^^ as applicable to persons eligible as mem* 



\^^^Ljj hers of a general court-martial^ it has been the 
^' u* mdI custom of service to exclude from that class, all 
ben of a oonrt gujgeons, assistant-suigcoiis, and paymasters, and 
indeed every one who is not clothed with mili- 
tary rank proper, and having thereby an inherent 
right of command. This is thought to be in 
strict consonance with the purposes intended by 
law, and can, in no respect, derogate from the 
rights of such persons, or put in jeopardy any of 
their interests. It would certainly seem some- 
what anomalous to institute a court for the trial 
of military offences, and appoint as judges, per- 
sons who, from their duties connected with the 
army, from their previous pursuits and educa- 
tion, and the manner in which they are introdu- 
ced into the service, can have but a very limited 
knowledge, and doubtful views of military con- 
duct This objection, it is true, may, in some 
d^;ree, and for a limited time, be also urged 
against the junioir subalterns of the army ; but it 
must also be remembered that such condition is 
of necessity, growing out of the order of mili- 
tary life, and is but of temporar}b duration in 
each particular case. In opposition to the prac- 
tice obtaining, it has been uiged by that class of 
officers who are excluded from sitting as mem- 
bers of general courts-martial, that the operation 
of the rule is partial and unequal, and that it 
appears unjust that they, as members of the 
military body, should be made obnoxious to the 
authority of a military court, while, at the same^ 
time, they are denied the privilege of ever being 
considered as of its component dements. Now 
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this objection has but little weight if fully con- chaptbi 
fiidered. The purpose intended by the creation "' 
of military courts, was for the regulation of the 
conduct of military persons, founded in policy 
for the public good, and having no reference to 
official gratification, or pretension, and totally 
irrespective of persons. If the questions to be 
decided before those courts in the cases of such 
persons, were purely of a professional or per- 
sonal nature, the interests involved would be dif- 
ferent from what they now are, and might autho- 
rise another view of proceeding ; but such is not 
the case ; and matters touching discipline, being 
the object for judgment, it should rather be con- 
sidered as an advantage than as a prejudice to 
them, that military courts are constituted as they 
are at present. 

The substance of the objection, if endued with 
any validity in their case, as the principles of 
justice are general and uniform, would equally • 

apply to the great mass of the community, and 
particularly to the rank and file of the army ; 
and society would present a very remarkable 
state, in which it was found necessary to sanc- 
tion a proceeding, or acknowledge a principle, 
which was daily inflicting a wrong upon every 
member of it 

But, if it is true, that questions pertaining to 
the particular profession, or business of that class 
of officers, are never, except so far as they are 
subject to some clearly defined rule of the r^- 
ulations, made the subject for inquiry and judg- 
ment by courts-martial, it is quite different iirthe 
case of regimental or staff officers, whose duties 
require them to command or act with troops. 
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OHAPTBE Here technical knowledge and opinions are re- 
'"' quired, whicli can only be possessed, and with 
propriety expressed by the same class of persons, 
and constitute, as has been exemplified in many 
instances, the whole means of investigation and 
decision. If therefore, another body of men, 
not clothed with such attributes for judgment, 
were called upon to exercise such functions, the 
public interests, as well as individual reputation 
would be endangered ; and it would be no suffi- 
cient answer to say, that in such cases they 
should not, or would not be detailed as members 
of a court-martial ; because it can be affirmed 
with more certamty, that if they are considered, 
under the law, eligible to such a duty, in any 
one case, so are they equally eligible for the like 
duty in every other case, which may arise. 

The rule which has been adopted, and for a 
long time received the sanction of the army, 
should be continued, as it seems founded in pro- 
priety and the true principle of administrative 
'justice. While on the one hand it abridges no 
rights, nor puts at hazard any interests, so on 
the other, it assures safety to reputation as well 
as to person ; gives confidence in the pursuit and 
execution of professional objects and duties, and 
satisfies the great body of the military profession 
that praise or censure, will be meted out under 
the observance of a consistent and necessary 
military rule. 

This question however has been decided 
some years ago, upon the same principles which 
are «et forth above, and the rule seems so con- 
flistent with a right reason, that it should iK>t 
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in. 



again be permitted to be disturbed by a contrary 
practice. 

The very question now under discussion, 
arose in the progress of a prosecution in the 
naval service, and was referred to the Hon. John 
McPherson Berrien, Attorney General, for his 
opinion thereon, which under date of November 
6, 1829, was thus stated : — 

'< As to the right of chaplains, surgeons, &c. ; opinion of a^ 
or non-combatants, to sit on courts-martial, — ^if *^™^ M^onai 
we look to the origin ef courts-martial in Eng- 
land (from whence we borrow them) it would 
be difficult to believe that a tribunal, which has 
succeeded there to the ancient court of chivalry, 
could be composed of others than military men. 
And if we consider the nature of the subjects, 
which are generally submitted to the decision 
of these tribunals, the knowledge of military 
discipline and usage, and frequently of tactics, 
(which is indispensable to those who preside 
there) it would seem that non-combatants, whose 
duties do not lead them to acquire this species 
of information, and who have no rank, either 
real or assimilated, could not be deemed compe- 
tent to sit on courts-martial."* 

There is such an evident propriety in the rea- 
sons set forth in the above cited opinion, that 
the writer cannot hesitate to adopt, and lay 
down the rule in accordance therewith. 

There was at one period a question raised, 
whether a cadet, breveted to a lieutenancy, was a 
commissioned officer, and as such eligible to sit 
as a member of a court-martial. It was deter- 
mined by an opinion of the attorney general in 

1 OpiniooB, p. 737. 

6 
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A cftdety bre 
▼eted to a lieu* 



August, 1829/ that such person was not a com* 

!^ missioned officer within the meaning of the sixty 

fourth (64th) article of war, and therefore could 
not be a member of a court-martial. 

This opinion was never fully acceded to, and 
tenancy is cu- jf allowcd a practical operation would fre- 

giDie to at as a -^ ^ 

member of a Quentlv staud as a hindrance to the ordinary 

court nartiaL a ■/ « 

course of service. The doubts which were en- 
tertained upon this subject have varied from 
time to time, but latterly have been definitively 
settled by general orders no. 11, April 15, 1845, 
under the authority of the war department, — 
which declares, that a cadet or^" graduate, so 
commissioned and attached, becomes an officer 
of the lowest grade in the corps, and is entitled 
to all consideration as a commissioned officer." 
'"*'e?*Er^ The number of officers necessary for the com- 
SS^^Si?^*' position of a general court-martial is specified 
nvmberofmem- \yy the 64th article of War ; but in determining 

that number, the officer empowered to appoint 
the same is invested with a discretionary au- 
thority; and the like discretion is given to fix 
the hours of session of the court, or for the pro- 
ceedings or trial, and the rank of the officers 
relative to that of the accused, of which it is 
composed. 

It has frequently been complained, tliat the 
number, and rank of the members of a general 
court-martial in particular cases, did not reach 
the highest limit contemplated by the law ; and 
officers, at times, for such causes, have been 
ready to question the propriety or legality of 
the act of him who appointed the court. They 
who have thus thought, have drawn their con« 

I OpinioDS, p. 709. 
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elusions from facts within their own observation, chaptib 
and applied them to what they conceived the "'* 
state of the service would permit. But in so 
doing, it does not appear to have occurred to 
them that they were assuming a discretion to 
judge of the proceedings of a superior, not be- 
longiog tft their position. The doctrine of the 
exercise of a discretionary power is plain and 
simple. He who is clothed with such authority, 
is made thereby the judge of circumstances 
which may control its operation, and if it be 
used in good faith, without fraudulent or corrupt 
« intentions, its exercise is sufficiently legal. The 
question of opinion, as to the state of the ser- 
vice, which may or may not permit the detail of 
a greater number than that fixed for the court, 
is not to be brought into controversy. Such 
opinion may, it is true, be a mistaken one, but 
if it be an honest expression of belief, that is 
all the law requires. To impugn then the act 
of the appointing power, it must be shown, not 
by the accidental result of a trial, or the prepon- 
derance of opinion, but by clear and indisputa- 
ble evidence, that such act was not only mista- 
ken, or erroneous as to fact, but wilfully corrupt 
in purpose. In the varied circumstances in 
which an army operates, and the numberless 
sudden and unforeseen contingencies, which af- 
fect military service, must be sought the reasons 
which induced such a trust to military com- 
manders. If a rule were to be established for 
the administration of military justice,, so fixed 
as never to bend or yield to the necessities of 
the service, it would but be making a great pub- 
lic interest subservient to mere individual con- 
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yenience, and thereby be brought in direct oppo- 
"' sition to the purposes for which such indiyiduals 
are engaged to serve. There can be but little 
fear that the attainment of the ends for which 
military tribunals are organized, will fail under 
the present system, more frequently, than if a 
greater number of voices were called upon to 
decide ; or at least, that there will be wanting a 
just appreciation of the duties, and solemnity 
of the obligations by which they ought to be 
controlled. To establish a mode of judicial pro- 
ceeding, which might dissipate all error, and 
make wilful injustice impossible, is certainly be- 
yond the reach of human capacity ; and mili- 
tary, like civil bodies, must equally repose in the 
same principles and sanctions, to which tlie un- 
derstandings and consciences of all men appeal. 
The diwction This interpretation of the law has, however, 

given for the ^ ' ' 

number to com- becu formally and judicially expressed, in an 
merely dire^ opiniou delivered by the late Mr. Justice Story 

torjr M the offi- mt ^ j j 

m tppdnting. of the supreme court, in the case of Martin vs. 
Mott, reported in 12 Wheaton, 34, 35, and it was 
then decided, that " the direction contained in 
the act of 1806, that a general court-martial 
^ shall not consist of less than thirteen, when 
that number can be convened without manifest 
injury to the public service,' is merely directory 
of the officer appointing the court ; and his de- 
cision as to whether that number can be con- 
vened vdthout manifest injury to the service, 
being in a matter subjected to his sound discre- 
tion, must be conclusive." 

To meet the necessities of service, it is pro- 
vided that officers of the marines, and officers 
of the land forces shall be associated for the 
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purpose of holding courts-martial^ and in such chaptbb 
caises, the orders of the senior officer of either "'• 
corps, who may be present and duly authorised, ^^^ ^^ 
shall be received and obeyed.* But whenever SS^^'^Jf^^ 
the officers and soldiers of any troops, militia ^^bSjJ^ ■■ 
or others, are duly mustered and in pay of the *^®**^ ""**^ 
United States, and serving in conjunction with 
the regular forces, the officers of these different 
forces cannot be associated for the trial of an 
officer or soldier of the militia. In such cases Moitia when in 
the courtr-martial must be composed entirely of {JS uf'alaT. 
officers of the militia.' It would appear but ^^US^ 
just that the rule should be reciprocal ;— for, "^^«ffi««- 
if the militia are not to be subjected to the 
judgment of officers of the regular service, it 
is very inconsistent to measure the opinions 
and acts o{ the latter by the judgment of the 
former. The reason of the law would, un- 
doubtedly, exclude militia officers from a court 
convened for the trial of persons belonging to 
the r^;ular service. 



It was formerly the practice, m detaihnff the it ti not 
members of a general court-martial, to name ooeMpnudeat 
one as the president thereof, who, necessarily, nutiAi, the ■•» 
was considered as occupying a position some- 
what differing from that of the body of the 
court The laws which authorise the assem- 
bling of courts^martial, making no provision for 
such special authority, and neither requiring nor 
authorising ^ such appointment, the custom fell 
into disuse, and is, at present, no longer ob- 
served. Independent, however, of the want of 
legal necessity for such a rule, there were many 
inconveniences connected with it, which, in a 

1 68tli Article of War. • 97th Article of War. 
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cHAPTBft to trial by a military court, for a military offence 
"' committed during tiie period of his military ser- 
vice. 

In concluding this chapter, it is proper to 
remark, that it has been laid down as a maxim, 
by high Ic^ authority,^ — ^that no person im- 
pressed with a military character by an act 
of congress, can be held amenable to the rules 
and articles of war, "without a positive pro- 
vision to that effect'' 

^ Mr. Wut» Opinions, p. 204* 
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CHAPTER m. 

OF THB DIFFERENT KINDS AND OOUPOSITION OF 

COURTS MARTIAL. 

Military offences or crimes, varying much chafiu 
under the circumstances in which they are com- ^' 



' mitted, as to degree of turpitude, it became ne- '^^X^^S^S^ 
cessary, as a matter of convenience to the ser- JSJ^^SS! 
vice, as well as of justice to individuals, to con- SLuctLiT' ^ 
stitute courts-martial of higher and lower powers, 
for the investigation of all acts which might, in 
their various shades of criminaUty, impugn the 
rules of military discipline. 

Courts-martial are therefore defined as either 
general, regimental, or garrison. The court de- 
nominated a general court-martial is of superior 
attributes, and claims jurisdiction over all acts 
of a military nature, that may be committed by 
military persons; and its punitive powers are 
necessarily co-extensive with this right. 
Ck>inmissioned officers are not amenable to CommiMiooed 

oflloen c&onoC 

trial by any other than a general court-martial, Jj^J™^ ^T** 
and it is provided that they shall not be tried by ooiotiiiArtmi. 
officers of an inferior rank, if it can be avoided.^ 
It is also declared that general courts-martial 
may consist of any number of commissioned 
officers, from five to thirteen, inclusively; but 
they shall not consist of less tlian thirteen, where 
that number can be convened without manifest 
injury to the service.* 

1 75 Article of War. a 64 Article of War. 
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CHAPTER In interpreting the words " commissioned aff^ 
^' . cers,^ as applicable to persons eligible as mem« 



b^^i^taiy ^^ of a general court-martial, it has been the 
Sbib ? mm- custom of scrvice to exclude from that class, all 
ben of a court gu^geons, assistant-suigeons, and paymasters, and 

indeed every one who is not clothed with mili< 
tary rank proper, and having thereby an inherent 
right of command. This is thought to be in 
Btrict consonance with the purposes intended by 
law, and can, in no respect, derogate from the 
rights of such persons, or put in jeopardy any of 
their interests. It would certainly seem some- 
what anomalous to institute a court for the trial 
of military offences, and appoint as judges, per- 
sons who, from their duties connected with the 
army, from their previous pursuits and educa- 
tion, and the maimer in which they are introdu- 
ced into the service, can have but a very limited 
knowledge, and doubtful views of military con- 
duct This objection, it is true, may, in some 
d^ree, and for a limited time, be also uiged 
against the junioir subalterns of the army ; but it 
must also be remembered that such condition is 
of necessity, growing out of the order of mili- 
tary life, and is but of temporarj^ duration in 
each particular case. In opposition to the prac- 
tice obtaining, it has been urged by that dass of 
(^cers who are excluded from sitting as mem- 
bers of general courts-martial, that the operation 
of the rule is partial and unequal, and that it 
appears unjust that they, as members of the 
military body, should be made obnoxious to the 
authority of a military court, while, at the same^ 
time, they are denied the privilege of ever being 
considered as of its component elements. Now 
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this objection has but little weight if fully con- 
sidered. The purpose intended by the creation _ 
of military courts, was for the regulation of the 
conduct of military persons, founded in policy 
for the public good, and having no reference to 
official gratification, or pretension, and totally 
irrespective of persons. If the questions to be 
decided before thcMse courts in the cases of such 
persons, were purely of a professional or per- 
sonal nature, the interests involved would be dif- 
ferent from what they now are, and might autho- 
rise another view of proceeding ; but such is not 
the case ; and matters touching discipline, being 
the object for judgment, it should rather be con- 
sidered as an advantage than as a prejudice to 
them, that military courts are constituted as they 
are at present 

The substance of the objection, if endued with 
any validity in their case, as the principles of 
justice are general and uniform, would equally 
apply to the great mass of the community, and 
particularly to the rank and file of the army ; 
and society would present a very remarkable 
state, in which it was found necessary to sanc- 
tion a proceeding, or acknowledge a principle, 
which was daily inflicting a wrong upon every 
member of it. 

But, if it is true, that questions pertaining to 
the particular profession, or business of that class 
of officers, are never, except so far as they are 
subject to some clearly defined rule of the reg- 
ulations, made the subject for inquiry and judg* 
ment by courts-martial, it is quite different ivthe 
case of regimental or staff officers, whose duties 
require them to command or act with troq>s. 
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Here technical knowledge and opinions are re- 
quired, which can only be possessed, and with 
propriety expressed by the same class of persons, 
and constitute, as has been exemplified in many 
instances, the whole means of investigation and 
decision. If therefore, another body of men, 
not clothed with such attributes for judgment, 
were called upon to exercise such functions, the 
public interests, as well as indiyidual reputation 
would be endangered ; and it would be no suffi- 
cient answer to say, that in such cases they 
should not, or would not be detailed as members 
of a court-martial; because it can be affirmed 
with more certainty, that if they are considered, 
under the law, eligible to such a duty, in any 
one case, so are they equally eligible for the like 
duty in every other case, which may arise. 

The rule which has been adopted, and for a 
long time received the sanction of the army, 
should be continued, as it seems founded in pro- 
priety and the true principle of administrative 
' justice. While on the one hand it abridges no 
rights, nor puts at hazard any interests, so on 
the other, it assures safety to reputation as well 
as to person ; gives confidence in tlie pursuit and 
execution of professional objects and duties, and 
satisfies the great body of the military profession 
that praise or censure, will be meted out under 
the observance of a consistent and necessary 
military rule. 

This question however has been decided 
some years ago, upon the same principles which 
are ^et forth above, and the rule seems so con- 
sistent with a right reason, that it should not 
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agaia be permitted to be disturbed by a contrary 
practice. 

The very question now under discussion, 
arose in the progress of a prosecution in the 
naTal service, and was referred to the Hon. John 
McPherson Berrien, Attorney General, for his 
opinion thereon, which under date of November 
6, 1829, was thus stated : — 

'^ As to the right of chaplains, surgeons, &c. ; opinion of at. 
or non-combatants, to sit on courts-martial, — ^if ^^^^'^'^'^ 
we look to the origin ef courts-martial in Eng- 
land (from whence we borrow them) it would 
be difficult to believe that a tribunal, which has 
succeeded there to the ancient court of chivalry, 
could be c>omposed of others than military men. 
And if we consider the nature of the subjects, 
which are generally submitted to the decision 
of these tribunals, the knowledge of military 
discipline and usage, and frequently of tactics, 
(which is indispensable to tliose who preside 
there) it would seem that non-combatants, whose 
duties do not lead them to acquire this species 
of information, and who have no rank, either 
real or assimilated, could not be deemed compe- 
tent to sit on courts-martial."^ 

There is such an evident propriety in the rea- 
sons set forth in the above cited opinion, that 
the writer cannot hesitate to adopt, and lay 
down the rule in accordance therewith. 

There was at one period a question raised, 
whether a cadet, breveted to a lieutenancy , was a 
commissioned officer, and as such eligible to sit 
as a member of a court-martial. It was deter- 
mined by an opinion of the attorney general in 

1 Opinions, p. 737. 

6 
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itary crime are known, and the knowledge of 
. them can be, if properly referred to, a safe 

means to indicate the character of the tribunal 

before which it should be tried. 
Gen^ coorto The general description of offences, as refer- 
cognizance of able to the authoritY of the several courts-mar- 

■ny militaiy of- ^r* • 

ioDM. tial, is sufficiently distinct to enable those bodies 

in most cases to avoid interference by the acts 
of the one, with the exclusive rights of the 
other. It has been followed as a custom, and 
acknowledged as a principle, that while the in* 
ferior court cannot, upon any pretence, proceed 
in the investigation of any description of offence 
which has not been explicitly stated as subject 
to its authority, yet the superior court, can, by 
virtue of its grade, necessarily take cognizance 
of all military offences whatever;^ and that 
upon the plea that what can be done by a court 
whose authority and functions are limited, can 
of course be done by another court, whose pow- 
ers are not thus circumscribed. There are of- 

of pflencM fences, indicated in the articles of war, express* 

made triable by ^ 

regimental ly made the subjcct of action for a regimental 
rai oNirt mar- court f and theucc has arisen the question, 

tial can try also. - , . * 

whether, as the law has given such court a 
special right in such cases, any other court can 
exercise authority over them. 

Now the question must be, it is apprehended, 
determined by the character of the statute, and 
the object for which the offences are declared 
punishable. The statute being penal, is neces* 
sarily to be construed strictly, so &r as the degree 
of punishment may affect the offender ; but the 

1 Adye on Courts Martial, p. 96. 
s 37th and 47th Aitides of War. 
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elusions from facts within their own observation^ csuran 
and applied them to what they conceived the ^' 
state of the service would permit But in so 
doing, it does not appear to have occurred to 
them that they were assuming a discretion to 
judge of the proceedings of a superior, not be- 
longing t& their position. The doctrine of the 
exercise of a discretionary power is plain and 
simple. He who is clothed with such authority, 
is made thereby the judge of circumstances 
which may control its operation, and if it be 
used in good faith, without fraudulent or corrupt 
intentions, its exercise is suj£cien(Iy legal. The 
question of opinion, as to the state of the ser- 
vice, which may or may not permit the detail of 
a greater number than that fixed for the court, 
is not to be brought into controversy. Such 
opinion may, it is true, be a mistaken one, but 
if it be an honest expression of belief, that is 
all the law requires. To impugn then the act 
of the appointing power, it must be shown, not 
by the accidental result of a trial, or the prepon- 
derance of opinion, but by clear and indisputa- 
ble evidence, that such act was not only mista- 
ken, or erroneous as to fact, but wilfully corrupt 
in purpose. In the varied circmnstances in 
which an army operates, and the numberless 
sudden and unforeseen contingencies, which af- 
fect military service, must be sought the reasons 
which induced such a trust to military com- 
manders. If a rule were to be established for 
the administration of military justice, so fixed 
as never to bend or yield to the necessities of 
the service, it would but be making a great pub- 
lic interest subservient to mere individual con- 
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CHAPTBE The articles of war have for many kinds of 
^' offences designated specific punishments. In 



ofi^pedfi cpmi- gm^jj cageg there is no discretion left with the 

court in awarding sentence, but there may be 
occasion to take notice of favorable circum- 
stances which have been shown in the course 
of trial, and which, as palliative of the crime, may 
induce a recommendation to mercy. This part 
of the subject will be further considered in a 
succeeding chapter. 
Capital nmish- General courts-martial, as has been previously 
CMM npnaif statcd, arc clothed with the highest powers per- 
law. taining to a military judicial body, and may 

award in some cases, the tdtimum 8uppUciun% 
of death, and in others the lightest infliction, of 
fine or imprisonment It must be observed how- 
ever, that capital punishment cannot be inflicted 
by the sentence of a court-martial, except in 
such cases, as have been, for specified crimes, 
made expressly obnoxious to such judgment. 
The degrees of punishment are various, ranging 
from the highest that human authority has deem- 
ed necessary for the security of social intercourse, 
to the lowest that the particular interest of a small 
community may require for the maintenance of 
good order. These degrees are not, as they 
could not be, determined for every case, but are 
necessarily left for the discretion of the courts, 
to apply according to the attendant circum- 
Nodenrtereaa stauccs. The punishment of death, which is de« 
poBtthed in uouncod agaiust the crime of desertion, is by the 

tjao of peaco. 

act of congress, of May 29, 1830, expressly re- 
stricted, by declaring that " no officer or soldier 
in the army of the United States shall be sub- 
ject'' to* the same, " for desertion in time of 



COMPOSITION OF COURTS MARTIAL. 45 

purpose of holding courts-martial, and in such chaptbe 
cases, the orders of the senior officer of either "'• 
corps, who may be present and duly authorised, ^^ ^^ 
shadl be received and obeyed.^ But whenever ^^'^^f'^^ 
the officers and soldiers of any troops, militia ^bSlT^ •■ 
or others, are duly mustered and in pay of the ^"^ ""**^- 
United States, and serving in conjunction with 
the regular forces, the officers of these different 
forces cannot be associated for the trial of an 
officer or soldier of the militia. In such cases Mmtia when in 
the court-martial must be composed entirely of {JS u!'aTiaT« 
officers of the militia.' It would appear but S^i^S^^ 
just that the rule should be reciprocal ;— for, "^'^ "®'** 
if the militia are not to be subjected to the 
judgment of officers of the regular service, it 
is very inconsistent to measure the opinions 
and acts o{ the latter by the judgment of the 
former. The reason of the law would, un- 
doubtedly, exclude militia officers from a court 
convened for the trial of persons belonging to 
the r^^ar service. 



It was formerly the practice, in detailing the it ti not 
members of a general court-martial, to name ooeMpiMideiit 
one as the president thereof, who, necessarily, nnrtiai, the ■•» 
was considered as occupying a position some- "*" ^^^ ^ 
what differing from that of the body of the 
court The laws which authorise the assem- 
bling of courts^martial, making no provision for 
such special authority, and neither requiring nor 
authorising ^ such appointment, the custom fell 
into disuse, and is, at present, no longer ob- 
served. Independent, however, of the want of 
legal necessity for such a rule, there were many 
inconveniences connected with it, which, in a 

^ 68tli Article of War. s 97th Article of War. 
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CHAFTSB service like that of the United States, where 
'"• bodies of troops are scattered over a wide coun- 



try in small detachments, made it very desirable 
to be laid aside. In case of challenge to the 
president, it became necessary to refer to the 
head quarters, by whose authority the court 
was constituted, in order that his place might 
be supplied, or a new detail made ; and equally 
incapacitated was the court to proceed with its 
business, should the same person be absent, at 
the time when the court was directed to as- 
semble. These were weighty considerations, 
affecting the employment of officers, the con- 
dition of the accused, and consequent expense 
to the government, which haye introduced a 
better and a more simple rule. At present, 
therefore, when the number to form the court 
is specifically expressed, between five and thir- 
• ^SSJstStto *^^» *^^ court is fully competent to proceed, 
STdil? nSf ^ ^^°S ^ ^t ^^^^ ^^^ f^ below the minimum 
frii below the indicated, and the senior member present by 



nMimtheor. yiituc of his rank, is the president of the court* 
Aay GommiiN There is no limitation as to degree of rank 
having mUitaiy ucccssary to be held by officers, in order to 
ngaAi to de- make them eligible to sit as members of any 
S^i^e to dt description of courts-martial. " General courts* 
Sl ^"^ martial," it is said, " may consist of any number 



of commissioned officers, from five to 
inclusively."* The rank, therefore, of the in- 
dividual member is considered only in relation 
to that of the accused, and to the importance 

I Sach is the practice of the navyi under die 35th tnd 39th ar* 
tides for its government, 
s 64th Aitide of War. 
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of the subject matter of investigation, according cHipraa 
to the discretion of the appointing power* 



The proceedings and decisions of general ^??*^^jJ5J. 
courts-martial are subject to review or revision vmw. 
by the officer ordering the same, or the officer 
commanding the troops for the time being : and 
no sentence of a general court-martial in time 
of peace, extending to the loss of life, or the 
dismission of a commissioned officer ; or which 
shall, either in time of peace or war, respect 
a general officer, can be carried into execution, 
until after the whole proceedings shall have 
been transmitted to the secretary of war, to be 
laid before the president of the United States 
for his confirmation or disapproval, and orders 
in the case. All other sentences may be con- 
firmed and executed by the officer ordering the 
court to assemble, or the commanding officer, 
for the time being, as the case may be.^ 

The directions given for the course of pro- Power to pwr- 
cedure are very explicit, to guard against the pumihment, at 
abuse of authority, or prejudiced and hasty I^on. **" 
action. And in matters touching the life or 
commission of the accused, an additional check, 
in time of peace, is provided, in order that the 
whole subject may be fully and dispassionately 
considered. And every officer authorised to 
order a general court-martial shall have power 
to pardon or mitigate any punishment ordered 
by such court, except the sentence of death, or 
of cashiering an officer; which, in the cases 
where he has authority (by article 65,) to carry • 

1 75th Aitide of War, and 35tih Article of Regalationa for the 
Navy, 
s 65th Article of War. 
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cBAFTEE them into execution, he may suspend until the 
^"' pleasure of the president of the United States 
can be known ; which suspension, tc^ther with 
copies of the proceedings of the court-martial, 
the said officer shall immediately transmit to 
the president for his determination.^ 

For the cognizance and punishment of mill* 
tary offences of minor degree, there are the 
regimental, and the garrison courts-martiaL 
The regimental court-martial may be ordered 
or appointed by the commander of a regiment 
or corps, for his own regiment or corps, to con- 
sist of three commissioned officers. — And the 
commander of any of the garrisons, forts, bar- 
racks, or other places, where the troops consist 
of different corps, may assemble courts-martial 
to consist of three commissioned officers, and 
decide upon their sentences.' 

The term descriptive of these courts, evi- 
dently is applied, as the court is assembled by 
the order of a conunander of a raiment, or 
corps, or by that of the commander of a garri- 
son. The proceedings in these courts are to 
be submitted to the officers ordering the same, 
or to their successors in command, for revisioo, 
and decision on the sentences pronounced. And 
the colonel, or commanding o^cer of the regi- 
ment or garrison, where any r^mental or gar- 
rison court-martial shall be held, may pardon 
or mitigate any punishment ordered by such 
court to be inflicted.' The jurisdiction of these 
% courts is very limited, and can in no case ex- 
tend to the trial of capital cases, or commission^ 
ed officers.^ Neither can they inflict a fine ex« 

> 69th Art. of War. t 66th Ibid. * 89th Ibid. « 67th Ilnd. 
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ceeding one month's pay, or imprison, or put to chaptbe 
bard labor any non-commissioned officer, or sol- '"' 
dier, for a longer time than one month.* ^SSSST^JS 

It is apparent that great convenience and ben- ST^p^S^ 
efit to the service is consequent to the institution ^iStingTSSS^ 
of these minor courts. There are frequent occa- JS2g£tol£ * 
fiions for inquiry into alleged misconduct on the ^Sd'^^^lui 
part of soldiers, when it would not be possible 
to assemble the number required for a general 
court-martial ; and to postpone trial would 
merely be insuring to tlie delinquent the certain 
means of escape from punishment. On detach- 
ed service, or marches, and the like, such courts 
offer the means of satisfying justice, by an in- 
vestigation on the spot where the offence has 
been committed, or the accusation made. On 
marches particularly, where the men are much 
more given to trespass upon the property of cit- 
izens, than when fixed in the regular duties of a 
permanent station, it is very desirable that the 
complaint of the citizen should at once be ex- 
amined into, that justice may be done to both 
parties, without delay to the injured, or hin- 
drance, and accumulated expense to the service. 

1 In law, the division of time called a month, is nnderatood to 
mean a lunar month of 28 days, unless specified to the contrazy 
ifl a calendar month. 

7 



nr. 



I»T 



JURISDICTION OP COURTS MARTIAL. 

the weekly stoppage, it did not affect the codh 
. petency of the court to act, whether the sum to- 
tal was above or below the value of a month's 
pay ; or whether the time required to realize the 
amount was of a longer or shorter period 
Ths inferior But it is thought that the erounds assumed in 
cmwjimi^jjBft such reasoning for the support of jurisdiction in 
the inferior courts, are hardly sufficient to war- 
rant the cognizance by them of such offences. 
The express declarations of the law, cannot be 
put aside in order to make way for an interpre- 
tation which is repugnant to them. By the 67th 
article of war it is explicitly stated that no r^- 
mental or garrison court-martial shall inflict a 
fine exceeding one month's pay. Nothing surely 
could be clearer or more positive, and it is equal- 
ly certain that the offences indicated in the 38th 
article of war, will, when perpetrated, most 
probably produce a loss, more than equivalent in 
value to one month's pay. The offence then, 
considering the importance of the articles enu- 
merated, as equipments for military service, and 
without which, the soldier would rather be an 
incumbrance, is too grave in its character to be 
submitted to the limited authority of the inferior 
court, for investigation and punishment The 
only means to resort to for the repairing of such 
loss or damage is the offender's pay ; but such 
may be very inadequate for such a purpose, and 
can in many cases be but a nominal reparation 
of the injury, on account of the limited time for 
which soldiers are engaged to serve — it there- 
fore would seem necessary to remit such cases 
for the action of a general court-martial, in order 
that a degree of punishment may be inflicted, 
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which shall at least, have the tendency to deter chaptee 
others from like acts, by the force of example. ^^' 



This offence when noticed must be viewed in ^*^^"^^ 
reference to the article of war as a specific of- Sd bygJiwiSj 
fence, and cannot, in order to remove it, by an ww"*-™*"""- 
ambiguous method of specifying the crime, for 
the action of a regimental or garrison court-mar- 
tial, be classed with numerous other offences, un- 
der the denomination of disorders and neglects, to 
the prejudice of good order and military dis- 
cipline. 

The authority given to regimental and garri- Authority of 
son courts-martial to take cognizance of military gamton coim*- 
offences, is distinctly limited by the 67th article 67th wkd ^35ch 

^ J .1 1* J J # artidet of war. 

of war ', and a special power is confided to a 
regimental court by the 35th article to investi- 
gate complaints of soldiers against their cap- 
tains, or other officers commanding the company • 
to which the complainant belongs. Thus the 
distinctive character of offences is made plain 
enough in ordinary cases, to obviate objections 
on the score of legal jurisdiction, and courts- 
martial may, without embarrassment or danger, 
determine their competency to act, upon any 
military crime which may be made the subject 
of trial. 

From the preceding references to the articles 
of war, and by the remarks made in connection 
therewith, it is seen that all military offences, as 
to the manner, and by what description of court- 
martial they are to be recognized, may be classed 
as follows : — Of crimes cognizable by a general 

court-martial. Crimea or ot- 

First. Those which are expressly committed ib^'SJ^ a 
to the jurisdiction of a general court-martial. SSSi. "^"^ 
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cHAFTEB Seamd. Those against which particular pen- 
^^' alties are denounced, exceeding the authority 



Crinm or of> 
fenoee cognixft- 



which r^mental or garrison courts-martial hihre 
to inflict 

Third. Those which, from the nature and 
circumstances of the offence, seem to demand a 
severe punishment, beyond the authority of a 
minor court to order. 

Fourth. Those which offend against the prin- 
ciples of good order and military discipline, 
though subject to be tried before a r^imental or 
garrison court-martial, may require, for speedy 
punishment and convenience to the service, to 
be investigated by a general court-martial. 

The crimes cognizable by a regimental or gar- 
bto by *"re^- risou court-maitiaL comprise all those which in- 

mental or gar- i 

nj^acourt- fract the ordinary proprieties of military ser- 
vice, as irregularities and disorders which are 
not of a grave and serious description ; besides 
such specific offences as are named in the arti- 
cles of war, subject to their authority. Hence, 
as a general rule, it appears that courts-martial 
have a jurisdiction in military matters, deter- 
mined by persons, offences, and punishment de- 
nounced ; and their authority is necessarily lim- 
ited by the just observance of such character- 
istics. 

As a means of easy reference, and in order to 
make more intelligible the distinctions dwelt 
upon, the following offences are those declared 
by law cognizable by a general court-martial, 
and cannot therefore be tried by any other de- 

crimet, within scriptiou of court-martial : 

jafiadictkm of Art 7. Beginmug, excitmg, causmg, or joining 

g2Si **"^ in any mutiny. 
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8. Knowing of, and not giving information of, chaptbr 
intended mutiny, or not* endeavoring to suppress ^* 
the same. 

9. Striking, or drawing or lifting up any 
weapon, or offering violence to a superior officer 
in the execution of his duty. 

21. Deserting the service. 

22. Enlisting in any other regiment, troop or 
company hefore heing regularly discharged. 

23. Persuading to desert. « 
27. Disohedience of an order, or drawing 

sword upon an inferior officer, in case of quar- 
rels, frays^ &c. 

38. Selling, losing, or spoiling, through neglect, 
horse, arms, accoutrements. 

46. Sentinel sleeping upon post 

51. Offering violence to persons bringing pro- 
visions or necessaries to camp, out of the United 
States. 

52. Misbehaving before the enemy, abandon- 
ing post, throwing away arms, quitting colors to 
plunder and pillage. 

53. Making known the watch-word to any 
not entitled to receive it, or giving a different pa- 
role or watch- word from that received. 

55. Forcing a safe-guard in foreign parts. 

56. Relieving the enemy, or harboring and 
protecting an enemy. 

57. Holding correspondence with, or giving in- 
telligence to, the enemy. 

59. CTompelling a commander to surrender. 

Sec. 2. Persons not citizens of, or owing alle- 
giance to the United States in time of war, who 
are found lurking as spies in or about fortifica- 
tions or encampments of the United States. 
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And, in aU other cases whatever, in which an 
^' officer is to be tried 

All such cases, as have been referred to, com- 
ing under the 38tb and 45th articles of war, and 
any other of similar description, should, not only 
for uniformity of rule, but for the purposes o( 
substantial justice, be made the subject of trial 
by a general court-martial. To the author, such 
appears to be the intention of the legislature, for 
I the reasons given in another page, and he would 

now recommend a like consideration of it to the 
commanders who possess the authority to ap- 
point courts-martial, and to the members of such 
courts themselves. 
Geneni conrte- There is another observation to be made in 

ticidar caaea, this place, which is important to the proceed- 
not to award a. ^ _.-it* ai_ ••! 

greater pmush- iDgs of couits-marUal. From the prmciple, pre- 
inferior coorto viously advcrtcd to, and which has been sanc- 
^^' tioned by the custom of the army, and conceded 
by the service, that general courts-martial may 
claim and exercise jurisdiction over every spe- 
cies of offence designated by the articles of war, 
it becomes necessary that such courts should 
discriminate between crimes confined exclu- 
sively to their cognizance, and such others as 
might be tried by an inferior court, so far as 
their own discretion to award punislmient may 
be affected. Now in those cases arising under 
the provisions of the 37th and 47th articles, and 
by which a jurisdiction is saved to the regi* 
mental court, it would appear as a just interpre- 
tation of the law, that punishment for such was 
intended to be limited according to the compe- 
tency of a regimental court-martial to award it, 
and, therefore, a general court-martial, when 
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e<».ideri,« .uch ca^, should not vary in ld.d, ' 
or exceed in degree, the punishment which the ^ 
inferior court could decree. This rule is not 
only just in the abstract, bat considering the 
trial as a criminal proceeding, for the infliction 
of punishment, it is of legal obligation to be 
followed. And, as a general remark, it may 
be said, that in whatever case a general court- 
martial takes cognizance of matter whicl) a regi- 
mental or garrison court-martial is competent 
to try, no severer punishment should be inflicted 
than what such courts might have also sanc- 
tioned. Of course, the particular evidence ad- 
duced before general courts-martial in such 
cases, vnll enable the members to judge con- 
clusively whether it would have been a fitting 
subject for an inferior court to try, and the sen- 
tence will be accordingly determined. Now, 
considerations of this kind in the apportionment 
of punishments, to be borne by military oflfen- 
ders, will have a two-fold good effect : — first, it 
will satisfy the soldiery who are obnoxious to 
trial, that it will not, on account of the greater 
dignity or wider scope of authority of the court, 
cause a proportionate increase of punishment, 
and, therefore, appear to be regulated by no 
consistent or rational principle, when compared 
with the amount which, for the same offence, a 
regimental court-martial could inflict : — ^and sec- 
ondly, it will tend to harmonize the judgments 
of the different courts, establish uniformity or 
precision in their sentences, and make less prob- 
able, arbitrary and capricious decisions. The 
species, at least, of the punishments to be in- 
flicted will, by such a course, become more de- 
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tenninate, and the quantity or degree, not vary* 
. ing so widely as under the ususd custom, will 
become more equitable. It has been objected 
to trials by court-martial, and with some ap- 
pearance of reason, that there is too great vari- 
ance between the judgments pronounced against 
the same offences. To those persons who have 
considered the subject, it must have appeared, 
from the necessity under which all military 
courts labor in the maimer in which they are 
constituted, sometimes composed of experienced 
and able members, and again of a different de- 
scription of persons, besides the particular cir- 
cumstances which are presented, and by which 
the discretion of the court is regulated, that such 
must be a result, though it is believed, that, 
greatly as decisions vary, in instances which to 
the world might appear identical, there is not so 
great a departure from "equal justice" as is sup- 
posed. It is, however, an undoubted fact, that 
there have been instances in which the discre- 
tion to punish has " o'erleapt itself and fallen on 
the other side," and, therefore, the above re- 
marks are suggested to prevent, by inducing a 
uniform principle of action, such excess. R^b^- 
larity and uniformity of procedure are of vital 
importance for the direction of all courts of jus- 
tice. Equality in punishment renders punish- 
ment for offences more certain, as it -satisfies the 
natural love of justice inherent in the human 
mind. To attain such result, it is an essen- 
tial, as it is "one of the glories of the law," 
that the species^ though not always the quantity 
of punishment is ascertained for every of- 
fence: — and, as has been said by Sir William 
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Blackstone/ — ^^ it is not left in the breast of any chaptbe 
judge, nor even of a jury, to alter that judgment '^' 
which the law has beforehand ordained, for 
eyery subject alike, without respect of persons. 
For if judgments were to be the private opinions 
of the judge, men would then be slaves to their 
magistrates ; and would live in society, without 
knowing exactly the conditions and obligations 
which it lays them under. And besides, as this 
prevents oppression on the one hand, so, on the 
other, it stifles all hopes of impunity or mitiga- 
tion, with which an offender might flatter him- 
self, if his punishment depended on the humour 
or discretion of the court Whereas, where an 
established penalty is annexed to crimes, the 
criminal may read their certain consequence in 
that law ; which ought to be the unvaried ruICi 
as it is the inflexible judge, of his actions." 

> IV. Book* 370. 
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Punishments of every descripticHii which 
. may be inflicted by sentence of either civil or 
J^IJ^^Jf^ military court, are regulated in kind and degree, 
^ h^^ ^y *^® restraining provision of the eighth artide 
•™*^*"*'^ of the amendments to the constitution, which 
declares, that " excessive fines shall not be im- 
posed, nor cruel and unusual punishments in- 
cnwi ukd mm. flicted." Grud punishments may be defined as 
those which are vindictive in their character 
and intended solely to cause suffering, without 
considering the just relations between the act 
which offends, and the true purposes for which 
punishment is inflicted. Or they are such as 
violate the dictates, or sentiments of natural 
mercy, without regarding the ends of punish- 
ment, as a means only, to ensure the safety of 
the community. Unusual punishments are, such 
as the term implies — ^unknown to the statutes 
of the land, or unsanctioned by the customs of 
the courts. Such are the kind forbidden by the 
fundamental law of the country, and such would, 
if indulged, be necessarily, arbitrary and capri- 
cious. There is of necessity, a wide scope left 
for the exercise of opinion or discretion to mil- 
itary courts, in the apportionment of punishment 
to many offences, and this arises from the great 
variety of circumstances, which are an aggrava* 
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tioQ or otherwise of the crime. This may also cturra, 
appear as an exception to the principle hereto- ^* 
fore stated */ but though the exact amount is not 
determined, yet the kind of punishment is indi- 
cated, and by that must the courts be governed. 
So would a sentence, which should impose a 
punishment, excessive in degree, although of. an 
authorized kind, be considered as cruel, because 
it would be a departure from justice, and violate 
those rights, personal, and social, which it is the 
business and duty of courts to defend and pro- 
tect 
The principle then for the guidance of a court- Prfnapia hjr 

^ * 1 f . » which punuh- 

martial, in determining the kind and quanium ^^ » 
of punishment for any offence, seems to be very 
clearly pointed out. The express declaration of 
the law, which for some crimes specifies the 
penalty, and in other cases the discretion of the 
court, governed or directed by the customs of 
war, and a just humanity, are a sufficient safe- 
guard for the conduct of military courts in this 
particular ; and it is a part of their duties which 
demands their deliberation. The violation of 
these rules, would undoubtedly subject the 
members of a court-martial to a civil action on 
the part of the person whose rights had been in- 
fringed by their judgment, and would moreover 
have a tendency to render unstable the govern- 
ment which such bodies exercise over the mili- 
tary community. To every officer therefore, 
who is liable to be placed as a member of a 
court martial, to vindicate the rights of the ser- 
vice by a judicial award of punishment, it must 
appear a matter of important bearing upon the 

1 Cliap. IV. p. 66. 
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CHAPTER community to which he belongs, how he shall 
'^^ exercise that judgment which in a judicial capa« 
city he is called upon to exert It is not only to be 
regarded as to the effect upon the offender, who 
may be obliged to suffer a greater or less d^iee 
of corporeal pain, and thus satisfy the law, but 
a careful consideration of his legal powers, and 
the proper application of them to the particular 
case before him, in order that no wrong be com- 
mitted, is also required. This power of discrim- 
ination, by which the members of courts-martial 
are enabled to distinguish the path before them, 
is not intuitively derived. A habit of reflection, 
and study of the laws by which they are gov- 
erned, can alone place it within their reach, and 
thus save them from the expression of inconsis- 
tent opinions, or the commission of illegal acts, 
which react upon the individual, and the profes- 
sion, by the significant means, either of ridicule 
or of retaliation. 



CHAPTER VI. 



PRELIMINARIES TO TRIAL. 



Uniformity of procedure against officers and chaptbe 
soldiers, for crimes committed by either, is so ^• 



essential to the harmony of the service, and the ^SfoJS^ rf 
personal liberty of all subjected to the rule of proo^nro- 
military law, that great attention should be given 
to the forms which the law and the regulations 
have prescribed. To leave such matters to be 
regulated or determined by the will of individu- 
als, would necessarily, in many cases, be pro- 
ductive of violent and unbecoming behavior, 
prejudicial alike to the station or authority of 
the officer commanding, and to the interests of 
the military service, for the preservation of which 
such will had been exerted. 

To Obviate these difficulties the law has wise- Mgamerof im- 
ly directed the maimer in whidi an offender is gj^ miiitwr 
to be proceeded against, and declares that '^ when- 
ever any officer shall be chaiged with a crime, 
he shall be arrested and confined in his barracks, 
quarters, or tent, and deprived of his sword by 
the commanding officer ;"* and that " non-com- 
missioned officers and soldiers, chaiged with 
crimes, shall be confined until tried by a court- 
martial, or released by proper authority.''^ ConflnemMtt 

To guard against abuses, which might follow ^^ ^f* ^ 
ftom the imposition of arbitrary arrest and con- JJ^^ASf ^ 

» 77tb Article of War. « 78th Article of War. 
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CHAPTER ^nement, it is provided, that " no officer or sol* 
^'' dier who shall be put in arrest, shall continue in 



confinement more than eight days, or until such 
Officer of tiM time as a court-martial can be assembled/'^ It 
nanhai to re- is also Said that " uo officcr commanding a guard, 

or provost-marshal, shall refuse to receive, or 
keep a prisoner committed to his chaige by an 
officer belonging to the forces of the United 
States; provided, the officer committing shall, 
at the same time, deliver an account in wrking, 
signed by himself, of the crime with which the 
said prisoner is charged ;'|f nor shall an " officer 
commanding a guard, or provost-marshal, pre- 
sume to release any person committed to his 
charge, without proper authority for so doing/'* 

The general r^:ulations have established the 
rule, that '^all prisoners under guard, without 
written charges, shall be released by the officer 
of the day at guard-mounting, unless orders to 
the contrary should be given by the command- 
ing officer ;"^ and by the same authority, a com- 
manding officer is empowered, upon application 
of the prisoner, to allow laiger limits to an offi- 
cer in arrest, than those pointed out in the arti- 
cles of war.* 
Primer may be But it must be obscrvcd, that it does not fol- 
dtMSMtkooTtiM low as a consequence, that because soldiers may 
i^T "* " not be kept in confinement for a longer period 
than eight days, that they cannot, therefore, be 
released sooner without trial. The discretion 
of a commanding officer may justly be exercised 
in such questions, and greatly for the furtherance 

» 79tli Art. of War. 

• eoth n>i(L : for the Navy, see 38th Art., p. 63, Naval Laws. 

» Slat Art, of War. « 212th Par. • 207th Par. G. lU 
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of discipline. Such an act on his part may.be chaftee 
true leniency towards a prisoner, and operate in ^' 
a most beneficial manner upon his character and 
future behavior. By inducing reflection, in the 
mind of the prisoner, a happy reformation may 
be brought about ; and, indeed, so far from being 
enjoined against such a course, the article of war 
appears to provide for such cases, by permitting 
a soldier to be confined, at the discretion of the 
commanding officer, for the space of eight days. 

The 80th article of war, which provides for of dM wiittoi 

the reception of a pusoner by an officer com- crime of um 

manding a guard, and the making of a written 

statement of the crime with which the prisoner 

is charged, would seem to admit, on the part of 

the first named person, the right to reject a prish 

oner, unless such a written statement was made. 

There is an essential difference, certainly, in the 

language of the article of war existing for the 

government of the British army, and that of our 

own, by the introduction in the latter of the 

word provided. It seems to be the better opinion, 

that in the English army, an officer of the guard, 

or a provost-marshal, would not be justifiable in 

rejecting a prisoner, because tlie crime, as it is 

termed, was not given in, and that on the ground 

or principle, that the officer committing might 

have sufficient reasons to extenuate or excuse 

the omission of such duty; or that the presence 

of a committing officer might be required imme^ 

diately elsewhere, and for purposes admitting of 

no delay. Under such circumstances, therefore, 

great inconveniences and injuries might result 

to the service by the positive refusal to receive a 

prisoner. 

10 
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cHAPTBE The language of the article of war, upon this 
^^' subject, for the army of the United States, has, 



bow to be ob- 



Sdirf^^t^ however, been thought generally to give to a 

commanding officer of a guard the right to reject 
a prisoner, unless a written chaige be handed in. 
This interpretation of the article is derived from 
a very literal reading of it, and could not be 
maintained, if the purposes and intention of the 
same were duly considered. The objects had in 
view for attainment by this particular article, 
were of military significance, and public utility, 
and under the pressing exigencies of military 
life might be entirely frustrated, were a prisoner 
or prisoners to be summarily rejected by the 
conmianding officer of a guard. So far as any 
personal responsibility may attach to his act, he 
may exercise a becoming prudence, to satisfy 
himself of the character of him who commits, 
and of him committed ; that is, whether the one 
is autliorised so to act, and the other amenable 
to such, or military authority. It is a safe rule 
then, and one having a direct rq;ard to the pub- 
lic service, which ought to be observed, that 
whenever a prisoner thus offered is amenable to 
military law, and the officer confining him is 
known and responsible, the officer commanding 
a guard, or the provost-marshal, should inva- 
riably receive and keep in custody the prisoner 
so presented. 

^ ^ _^ And thus, likewise, in the case of soldiers 

flnod without 

wiittan cbw- confined without written cbaiges : as the facts 
are generally known to the officer of the day, it 
might, in many cases, save unnecessary trouble, 
to make known the case to the commanding offi** 
cer, instead of releasing the prisoner at the next 
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*'^ona for ceaftbe 
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IS very OftheanMtttf 
aa officer. 



1 1 au#of- 

II directed 

it rs the ar- 

• •r his sword — 

ways considered 

1 as an invariable 

>( to appear without 

.»y though frequently 

1 (Uisidered to have had 

ii.uouncement, by a proper 

. ilT-officer,) of the command- 

ilicer, that he is to consider 

I under arrest, is sufBcient to 

the privilege, for the time being, 

.s arms, or of exercising any of the 

his office. 

when arrested, are usually allowed limiti to 

. i nits, beyond which it would be a breach 

:i|>line to pass, and subject them to very 

(' consequences. Should the crime alleged 

tiiist the officer be of a very aggravated, or 

iaous character, such as might reasonably be 

supposed, sufficient to induce the accused to flee 

or escape — ^he would then, in such case, be kept 

closely confined, or under the surveillance of a 

sentry. 
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CHAPTBB Non-commissioned officers are not to be con- 
^'' fined, in the guard-house, and mixed with pri- 
dro^d^^ vates, but shall, according to the 60th paragraph 
fi?ed°in**uia*' of the general regulations, be arrested and con- 
gwd^houM, £jj^^ ^ quarters, or other limits, except in ag- 
gravated cases, where escape may be antici- 
pated. 
coDfinement of Private soldiers are always confined to the 
guard-house, or prison-room, if such be provided 
at the post, and continue so confined until the 
announcment of the proceedings of the court by 
which they have been tried. 
oftheSTfliArt. There is, by the twenty-seventh article of 

ide War ; pow- ■' '' 

ertoinferionto War, extraordinary powers omferred on officers 
nb, dec., du^ of every grade and degree, for the suppressicm 
of " quarrels, frays, and disorders," and in cases 
contemplated by the article, a senior officer is 
liable to arrest by his junior ; — and the law re- 
quires, on the part of all persons subjecting 
themselves to the exercise of such authority by 
the junior, or other, to give the most implicit 
obedience to the same. This is a whcdesome 
check to the exasperation of feeling, and tumult 
of passion, which might in some circumstances 
be exhibited by men whose rank, years, and ser- 
vices, would operate as a very hurtful example 
to others, youthful and inexperienced — and 
therefore a strong motive to suppress such vio- 
lence was necessary to be offered, which should, 
at the same time appeal to their professional in* 
terests, and personal pride. 
An officer can- The general r^ulations for the army point 
ri^t, A court out, that " an officer has no right to demand a 
nif or othen. court-martial on himself, or on others ; the gene- 
ral-in-chief or officer competent to order a oour^ 
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being the judge of its necessity." " Nor has an 'chaptbr 
officer, who may have been placed in arrest any ^^* 
right to demand a trial, or to persist in consider- 
ing himself under arrest after he shall have been 
released by proper authority." 

There is no exception made to the rule last Rcnmiy for 
stated, and under its provisions, if arbitrarily per- u^ mode of 
sisted in, officers might suffer great grievances, dnm. 
But there is a means of seeking a remedy for all 
grievances inflicted by the improper exercise of 
power — and it is easy to be conceived that an 
officer placed in arrest, and charged with acts, 
impugning seriously his official or personal repu- 
tation, would suffer such grievance, were he af- 
terwards restored to duty, and further proceed- 
ing or inquiry denied him. 

The thirty-fourth article of war, provides, that, 
" If any officer shall think himself wronged by 
his colonel or the commanding officer of his re- 
giment, and shall upon due application being 
made to him, be refused redress, he may com- 
plain to the general commanding in the state or 
territory where such regiment shall be stationed, 
in order to obtain justice ; who is hereby re- 
quired to examine into the said complaint, and 
take proper measures for redressing the wrong * 
complained of, and transmit as soon as possible, 
to the department of war, a true state of such 
complaint, with^e proceedings had thereon." 

By authority of this article it is believed, that ofthedithAn- 
an officer has an open way presented for the *^ ^ ^"^ 
presentation and removal of all grievances, 
which may affect him in the nature of a wrong. 
This article has by some been supposed, to be 
intended and confined, to wrongs perpetrated, or 



78 PRELIMINARIES TO TRIAL. 

CHAPTER* supposed to be perpetrated, by the commander 
^^' of a regiment, and that such as are suffered from 
a higher source, have not the same means offer- 
ed for speedy redress. It is apprehended, how- 
ever, that such a view of it is not consistent 
with the purposes for which it was enacted, or 
agreeable to just rules of interpretation. The 
object of the rule is the prevention of wrongs as 
well as for the redressing of them, and must 
have an equal application to every oflScer of the 
army. Now there are bodies, or portions of the 
army, which have not a regimental organization, 
and consequently, such portions would be ex- 
cluded from the benefits of this article were such 
an interpretation to obtain. The nature of it is 
remedial, and must be construed accordingly, 
and as it is evident it was intended to present to 
the inferior officer a means of redress of the 
wrongs inflicted or caused by his superiors, such 
intention must prevail over the literal sense of the 
terms. The particular grade then of the person 
who commits the wrong, be he a regimental, or a 
general officer, cannot affect « the means or the 
right of the sufferer to seek for redress ; and this 
is in unison with the rule, that " Statutes that 
are remedial and not penal, are to receive an 
equitable interpretation, by which the letter of 
the act is sometimes restrained and sometimes 
enlarged, so as more effectually^) meet the ben- 
eficial end in view, and prevent a failure of the 
remedy."^ 

The article of war not only provides the 
means, and mode of redress to be observed by 
the complainant, but it takes from the ^neral 

1 1 Kent*8 Com., p. 434 * 
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officer to whom it is submitted, all discretion to cHAPm 
authoritatively dispose of it by his own judg- ^'^ 
ment Upon receiving the complaint it is his 
duty, as the article requires, to take proper 
measures for redressing the wrong complained 
of; and such measures are to be in the nature 
of a direct and exact inquiry, in order that he 
may make a report thereon to the department 
of war. There is no particular mode of inquiry 
pointed out by the laws, and it would appear 
that the examination to be entered into must be 
in the nature of ex parte statements, or official 
reports. A court of inquiry cannot be summon- 
ed, because the matter does not fall within the 
competency of the general to convene one. 
Courts of inquiry are "to examine into the 
nat^ of any ' transaction, accusation, or impu- 
tation, against any officer or soldier," — ^and such 
can be assembled only by the president of the 
United States, or when demanded by the accused. 
A complaint then of a wrongs suffered would be 
an "imputation" against another officer, and, of 
course, a court of inquiry could . not be assem- 
bled to examine into the same, by the order of 
the general, unless the officer thus impugned, 
should demand it. 

In connection with the above article of war, 
the next or thirty-fifth article of war, prescribes 
the modes of procedure to obtain justice, for 
" any inferior officer or soldier, who shall think 
himself wronged by his captain or other officer." 

No officer can be released from arrest, except No officer to be 
by authority of the one imposing it, or by a su- am»texcratby 
perior officer. And any officer who shall leave S^^' 
his confinement before he shall be set at liberty 
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CHAPTER by proper authority shall be cashiered. Breach 
^' of arrest is thus considered a very high military 
misdemeanor, and to prevent the exhibition, on 
the part of any officer, of such a contempt of the 
discipline of war, a penalty is affixed to the 
offence, which being peremptorily commandedi 
leaves no discretion in a court-martial to modify 
or abate. 
^eaeh of ar- There has been a variety of opinions, among 
officers of the army, as to what constitutes a 
breach of arrest and whether divers acts com- 
mitted by an arrested officer would not amount 
to that crime. By some it has been said, that 
any act on the part of the arrested officer, which 
exerts a privilege conferred by his commission, 
or which assumes an active military character, 
as the giving an order, the wearing of his sword, 
or the making a visit of etiquette to a superior, 
though within the limits of his confinement, 
would, in fact, be a breach of arrest But these 
opinions, it is thought, are erroneous, and the 
particular acts specified, or others of that de- 
scription, do not constitute the crime contem- 
plated by the article of war. The offence being 
highly penal, the act must be in accordance 
with the language of the law, or else the pen- 
alty which is denounced against it would not 
necessarily follow ; and a charge exhibited 
against an (^cer for that offence, predicated 
on conduct referred to above, would be defec- 
tive. Such acts would be, undoubtedly, impro- 
prieties, and some of them offending against the 
injunctions of the general regulations for the 
army, and would therefore be liable to animadr 
version and punishment. But it must be seen^ 
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by a strict adherence to the language of the chaptbe 
seventy-seventh article of war, that they do not ^ 
make up the offence spoken of, and which is 
there clearly distinguished to be committed only 
by an officer, '^ who shall leave his confinementi 
before he shall be set at liberty by his com- 
manding officer, or by a superior officer." 

A court-martial has no further control over a eourt nanfaa 
the kind of arrest of the prisoner, than what re- of i£^^Snm 
gards his personal freedom in court. The com- Smmandiiy ^ 

j« cc ^ • 1 u.i_ "t 1 officer to awfd 

manding omcer is alone the responsible person &ciuttMfortiM 
for this; and the court, therefore, has no au- 
thority to require any indulgences, or to exact 
any restrictions respecting tiie prisoner, when 
not in court The custody of the prisoner's per- 
son belongs to the commanding officer, as a part 
of his command, and subject to his discretion, 
and a case is quoted in which the commanding 
officer refused to accede to a suggestion of a 
court-martial to grant a prisoner certain indul- 
gence, and was justified in such refusal.^ But 
while the prerogative of a commanding officer is 
thus secured against infringement, by the acts 
of a too indulgent or careless court, diere is re- 
quired of him all assistance in his power to 
facilitate the business of the court ; and it would 
be a serious matter of accusation against him, 
vrere he, in a mistaken opinion of his own po- 
siticm, or the dignity of his rank, to neglect or 
refuse those aids and attentions which so much 
conduce to the quiet and expeditious flow of the 
current of military justice. 

It is considered the duty of the judge advo- 
cate, to furnish the prisoner with a copy of the 

* SimmoDS on Courts Martial, p. 12L 

11 
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VI. 



charges upon which he is to be tried, at as eailj 
. a period as possible, in order to avoid any delay 
JTJSiSa'^ ^ *^® progress of the trial. Where a prisoner 
Sr^iT^u^ has received a copy of the chaiges through 
STif tS^^ another channel, as, for instance, the adjutant 
priMoer'. pro- general, should any discrepancy exist between 

that and the copy submitted to the court, it 
cannot be pleaded in bar of trial, but the court 
would, under such circumstances, where the 
deviation was material, no doubt afford the 
prisoner time to prepare for the investigation 
by delaying proceedings. This course is dearly 
nothing more than one of common justice, ii^ 
asmuch as an accused person should have a 
knowledge of the offences all^;ed against him 
previous to trial, and sufficient time allowed to 
enable him to defend himself against them. 
ciiu«wrMdto To soldiers who cannot read, the charges are 
€UDotnMui:to read by the adjutant: or the judge advocate 
judfo adTocats. visits the place of confinement, and there in- 
structs them as to the nature of their offences, 
and gathers from them their means of defence, 
as lists of witnesses, &c. The attention on the 
part of the judge advocate, to the consultation 
which the ignorance and peculiar situation of 
soldiers call for, is a happy means for him to 
exercise that portion of the functions of. his 
office, which is, to some degree, expected of him 
as counsel for the prisoner, and to prevent, in 
many instances, the perpetration of injustice. 
Baerehitjni- With recruits especially, or very young men, 
of who have been apprehended at a distance fiom 
the depot or station to which they are attached, 
and often without any previous investigatioi^ 
consigned to the guard-house, under a charge of 
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desertion^ there to await the assemhling of a chaptbe 
general court-martial for their trial, this inter- ^^' 
course is productive of the best results ; and the 
writer, in his capacity of judge advocate, can 
recur to many instances in which substantial 
justice has been ensured to all parties by such 
means. Soldiers are proverbially careless, and 
frequently, when confined on charges, to be 
brought to trial, become reckless of their situa- 
tion, and regardless of the proper means to es- 
cape therefrom. A little attention, therefore, on 
the part of the judge advocate prior to the ar- 
raignment, will, in frequent cases, save the indi- 
vidual from an undeserved rigor of punishment, 
and preserve to the service an active, faithful, 
and efficient man. 

The crimes for which soldiers are generally crimM agiOiat 
tried, are set forth in a very concise and simple fa*!toiIE* uS 
manner, nor is it often that any complication of '"■•^ 
facts exist to render them subUe or difficult. It 
is not probable, therefore, that any prejudice is 
likely to result to the prisoner by conversation 
with the judge advocate, prior to trial, and still 
less so is it, that the latter person would attempt, 
by his position, to surprise the accused into rev- 
elations to be afterwards used against him, or to 
offi^r him false or deceptive counsel. 

It has been the custom of the service to ap- uitofwitnaM- 
pend to the charges, a list of the witnesses in- SL^^e!!^^ 
tended to be called for tlieir support, though it is SJ^doniS 
not conceded as a right on the part of the priso- ^ 
ner to demand it ; and the judge advocate also 
requires of the prisoner the names and designa- 
tions of the witnesses he intends to call. Per- 
haps there may be, in this practice, some objec- 
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tions, inasmuch' as it offers, to some extent, the 
. means of improper influences being brought to 
bear ; but as witnesses are frequently to be sum- 
moned from places at a considerable distance 
from the point of assembling the court, and great 
delay be experienced were such persons not 
timely notified, the custom possesses advantages 
which more than compensates for any probable 
inconveniences which might result 
Judge »ivoa^ In Summoning persons designated as witnesses 
eration in mmp by the accuscd, the judge advocate is expected 

to exercise some discretion. From a natural 
anxiety and excitement, a prisoner frequently 
deems the presence of some essential to his de- 
fence, when in fact there exists but the slightest, 
if any, reason for it This happens more usually 
where witnesses are named, in order to testify 
to character, which is a portion of the evidence 
in many cases, in which the prisoner indulges an 
over-estimate of its importance, and frequently 
when there is no proper or necessary cause for 
seeking it In all such cases then, the judge ad- 
vocate must consider the interests of the public, 
as well as wishes of the individual to be tried. 
A ready acquiescence vnth such wishes would 
be often of positive prejudice to the service, by 
withdrawing officers from their appropriate da- 
ties, from great distances and at large expense. 
Such examples have been given in divers cases ; 
and upon the presentation or examination of the 
witness called, it has proved as might have been 
anticipated, that he possessed neither knowledge 
of any facts connected with the trial, or opin- 
ions relevant to the matter, which could, in any 
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degree tend to the elucidation of the subject of 



inquiry. ^' 



Should the judge advocate decline to issue his Application to 

M • 1 • ^ bo EDSdO to tilt 

summons for a witness, upon the suggestion of ooun to havt 



the prisoner, the latter may submit, through the moned 
judge advocate, an application to the court ; and 
this is recommended to be done forthwith, in 
order to obviate any delay. The court having 
heard the particular reasons for calling a wit- 
ness, will take into consideration the reasons 
offered, and decide accordingly ; the whole pro- 
ceeding thereupon being entered upon the record. 
Although the names and designation of the witneMei not 

_--- . iii. previously na- 

Witnesses, both for the prosecution and defence, mod may be 

• ii'i L /• J*!! 1^ called to jivo 

are furnished, it does not, therefore, follow that evidenoe. 
either party is precluded from examining others 
who have not been indicated ; on the contrary, 
any witnesses may be called and depose under 
the usual restrictions, at any time during the 
progress tf the trial. 

It has been made a question of how far a coom nartiti 
court martial can exert any right to originate ^^^ 
evidence ; that is, of calling for witnesses not 
produced bv either party. This is certainly a 
matter of some consequence, and ought to be 
definitely settled. The utmost that has yet been 
conceded on this point is to permit a court to 
examine an individual who has been alluded to 
in the course of the trial, and whose testimony 
may elucidate some point referred to.^ But even 
this is of somewhat doubtful propriety, while 
the greater latitude of calling for new witnesses 
in order to investigate more fully any matters 

1 Simmons cm Courts Martia]» p. 413. Kemiedy on Cooxta 
. p. 141. 
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which the piosecutioii or accused has not follj 
exposed, is in the opinion of the writer totally 
inadmissible. 

The members of a court-martial are sworn to 
try the matter before them '' without partiality, 
favor, or affection/' and in order to do so it is their 
duty to attentively listen to, and consider eveiy 
thing presented by the parties, without taking 
any active part in the means of prosecution or 
defence, beyond what the strictest duty enjoins. 
To summon witnesses of their own motion, 
would necessarily be an attempt to supply the 
deficiencies that may occur in the proof adduced 
by either party, and consequently a departure 
from the impartiality, which their oath lequiresi 
— and it is very certain that the court cannot re- 
quire the presence of a witness from their own 
knowledge of the circumstances of the case, and 
who has not been cited by the prosecutkm or de- 
fendant. % 

A course of this kind on the part of a court- 
martial would tend to complicate the proceed- 
ings, and promote injustice. It could hardly be 
expected that the party calling a witness should 
not have some interest or feeling in *the dqx>rt- 
ment, if not in the deposition of the individual, 
and an attempt by the opposite side to impeach 
the competency or credibility of such a witness, 
would to a certain extent involve the court in 
the inconsistencies and improprieties of appear- 
ing as an interested party. These remarks, 
merely glancing at the question, may it is hoped 
be sufficient to awaken attention to such a 
course of proceeding, should it ever be at- 
tempted in the military service of the 
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States, and prevent its accomplishment, as it cHApm 
would be most certainly a violation of the prin- ^' 
ciple upon which depends the impartial admin- 
istration of justice. 

The members of courts-martial are detailed Memben or 
for such service from a roUster kept at regimen- denned from 
tal or garrison head-quarters, and for general 
courts-martial, at the head-quarters of the army, 
and of departments. 

No proceedings or trial can be carried on except Houn for pro- 
between the hours of eight o'clock in the morning, 
and three o'clock in the afternoon, except in 
cases, which, in the opinion of the officer ordering 
the court-martial, require immediate example.^ 

A court-martial once constituted by competent a court nnrtu 
authority, continues in existence till dissolved by conLniiM utu 
the same or superior authority. When charged 
to try a prisoner, if it has proceeded with the 
arraignment it cannot be dissolved without pro- 
ceeding to^ judgment, except in cases where by 
the death or illness of members, it has been re* 
duced below the requisite number ; and where 
the illness of the prisoner, which may be of un- 
certain duration, suspends the business of the 
court. The prisoner under such circumstances 
would be exposed to a future trial. 

The adoption of the above rule is founded in _ 

substantial reason, and operates as a safeguard 
to members of the jnilitary service. 

Should a member be prevented from attend- conm mutu 

1 • i » i» may ■4J^)iini to 

ing from illness, or other cause, either before or await um at- 
after the commencement of a trial, the court ainent 
may adjourn from day to day for a reasonable 
time, to await his attendance : and should the 

a ThehoaiB, forproceedmgi of Naval Courts, are not limited by law. 
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seat of a member be pennanently vacated, the 

. court will proceed, unless the number present 

falls below the prescribed minimum.* 

Mdnben ibat The officers detailed for the composition of a 

jouni from day court-martial, may meet and adjourn from day 

the coapiement to daj, whcu the legal Complement is not pre- 

not pnwat. ^^^ — ^^^ ^^ judicial act in such a case can be 

recognised. 
conrte martial The dav, and the place of meeting of a court 

camkot change •' ' * ^^ 

the p^ or martial, can only be changed by the authority 
^ ordering the same. It has happened that a 

court-martial, has adjourned its sessions from 
one place to another, at the mere will or vote 
of the members — but such act was manifestly 
improper and beyond the competency of the 
court.' Whenever it becomes expedient or ne» 
cessary to change the place of meeting, the rea- 
sons will be reported to the head-quarters 
whence emanated the order constituting the 
court ; and authority from thence must be given 
before the change can take place. 
ftgwrnmnemry Thirteen members being the greatest number 

authorised for a general court-martial, it follows 
that it is only when such a complement is re- 
quired that the necessity of supernumerary mem- 
bers occurs. It is therefore the custom, and it 
is of importance to prevent delay, and the repe- 
tition of labor, whenever, the maximum number 
is detailed for a court-martial, to add thereto, t^vo 
or more supernumeraries, who, in case of the ab- 
sence of any of the r^ular members, or the 



* The naval laws require the court to proceed provided five te 
preeent. (Naval Laws, Art. 39, p. 66.) 

* An instance of this kind occurred some years ago, with a na 
▼■1 court martial, in the Mediterranean. 
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cation of their seats at any time of the proceed- csArm 
ings, take their places, and the trial continues. ^* 



Supernumerary members, at the assembling supernomenry 
of the court, take their places at the board, ac- discoM inteHo* 
cording to rank (they are of course always the tioM, but cu- 
junior members) and are sworn with the body 
of the court, and this is done to guard against 
the inconvenience which might arise from the 
absence of a member. These additional mem- 
bers are present of course during the progress 
of the trial, and are permitted to discuss with 
the court, in close session, any question which 
may arise, though they cannot rote for the deter- 
mination of the same. At the termination of 
the evidence and defence, when the court is 
closed for final judgment, the supernumerary 
members retire, as ther^ is no occasion for their 
presence, but they must remain at the place of 
sessions, until the business of the court is com- 
pleted, as it might happen, from some unforeseen 
casualty, that the attendance of one or more of 
them, in this last stage of the trial, might be 
needed to supply a vacancy. 

Challenge to a supernumerary is made at the chaUengo to 
same time, when the other members are chal- mmSSu, 
lenged, and the propriety of this must be appa- 
rent, as the supernumerary member exercises a 
certain influence by discussing with the court, 
and determining to some extent the disposition 
of interlocutory opinions, which may have a 
greater or less bearing upon the issue of the 
trial. 

Should a court be reduced below the rrdnir cotii aaMtw 

ndaoed dqIow 

mum number, an adjournment sine die. or for *• mmunmf 

, • J. • now topfooeecL 

a definite penod follows, according to curcum- 

12 
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cBAPTBB stances, and the facts are reported to the proper 

~ authority — ^and this authority may declare the 

court dissolved, and issue a new jvarrant for 
the trial of the prisoner. The members who 
composed the first may make part of the second 
court, but they are liable to challenge with the 
new members, and the proceedings, a& tm£to 
must be de novo, 
ikmmmahm. It has bccu maintained by some that new 
members may be added to a court-martial, 
(where no supernumerary members have heea 
detailed,) if such persons hear or be well in- 
formed of the evidence given previous to their 
attendance : — and others have been of opinicm 
that such addition would be correct, if assented 
to by the prisoner. 

To determine the mode or course of proceed- 
ing by the consent of the parties, seems to be a 
very loose if not dangerous principle, and ought 
not to be permitted by courts except, perhaps, 
where it applies to some modification in the ad- 
mission of evidence. The rules which have ob- 
tained for the direction of proceedings in courts 
of justice are generally founded upon some gene- 
ral principles of equity, or public policy, which 
ought not to be set aside for the convenience of 
individuals; and upon that principle, innova- 
tions and irregularities of every kind might be, 
by the consent of the parties, claimed and jus- 
tified. Captain Simmons in his work on courts- 
martial, is very doubtful of its propriety, and 
only admits it under restrictions which amount 
to nearly the same thing as a new trial. Major 
Vans Kennedy thinks that such a course can be 
with safely observed, though there is a discrep* 
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ancy of opinion upon the same subject relative cRArnn 
to . the temporary absence of a member, which ^' 
contradicts his judgment. 

The fact that all the proceedings of a court- 
martial are reduced to writing, and are, there- 
fore, easily referred to, renders this course less 
objectionable than it would appear, were such 
not the case ; and for such cause, as well as the 
detriment and inconvenience which the service 
might suffer, courts-martial have not been ex- 
pected, in such cases, to adhere to the strict 
rules of legal procedure. When a new member 
has been thus admitted, the proceedings were 
read over, and each witness recalled, during the 
reading of his evidence, so that the new mem- 
bers might be satisfied that it is his evidence, 
and likewise have an opportunity of putting 
further questions to him if necessary. 

This is the manner to be strictly observed, it comrt toUm 
is said, when new members are admitted,— """^ 
though it is thought to be a safer means to re- 
sort to a new trial, by the constitution of an- 
other court. Under the rules which govern 
courts-martial in the army of the United States, 
it is not probable that such cases will arise. 
The appointment of supernumerary members, 
where the court is full, obviates the risk, and 
presents nothing objectionable to the interests 
of the prisoner, as he can challenge such mem- 
ber at the opening of proceedings. In other 
cases, where the court is composed of less than 
thirteen, the legal standard of five as the least 
number, or some other, declared by the order 
constituting the court, is the limit below which 
it cannot fall, and proceed with the trial ; hence. 
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cHAFTBB it follows that all above that number, though 
^' regular members, are also situated in the light 
of supernumeraries, which provides for casual- 
ties. Under such circumstances, it is not likely 
that a court-martial will be reduced below the 
number competent to the exercise of judicial 
authority. But should such a case arise, it is 
to be preferred, as signified above, that the 
court be dissolved, and another ordered for a 
new trial. 
Member absent If a member of a court-martial, should for 

from his ]dace , . . 

during tbe trial auv cause be absent from his seat dunng the 

cannot resDme i i » • mi 

^ course of the trial, he cannot resume it. The 

supernumerary member would have assumed 
his place, or it would have been considered va- 
cated, and thus he is excluded from any further 
participation in the trial. All the members of a 
court-martial, or such a number of them as are 
legally competent to continue the trial, must be 
present during the proceedings, on the reception 
of testimony ; and resumption of his place, by a 
member who had been absent for any period 
while proceedings were going on, would vitiate 

WitnevM ex- the judgment of the court. It is essentially ne- 

amined in the a^i j. »a i * j • xi 

presence of afl cessary that witnesses be exammed m the pre- 
sence of aU the members of the courts for no act 
performed by a part of the court can be legal — 
and it is on this principle that the strongest ob- 
jection to having new members added to a court 
is foimded. The mere reading the recorded tes- 
timony in the presence of the deponent is not 
sufficient. A case of this description is quoted 
by Captain Simmons, p. 176, in which the re- 
viewing authority said, " This proceeding is so 
directly at variance with the practice of courts- 
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martial, and the principles of justice, that it may cHirrBE 
be held to affect the legality of the judgment of ^^ 
the court," and concluded his remarks by stating 
that '' the irregularity before observed has ren- 
dered niAgatary the sentence of the court-martial." 

There is no president, as such, appointed for No prandent 
a court martial, but the senior member presides m^ member 
by virtue of such seniority.^ Having no special nghtiimddiitf. 
authority as an officer of the court, he exerts no 
greater authority than what is necessary for the 
preservation of order and observance of deco- 
rum. And in voting and every other exercise of 
his judicial capacity, he acts, and is regarded 
in the same light as other members. In ques- 
tions of order, such as matters relating to pro- 
priety of deportment of an individual member, 
and the daily routine of business of the court,' 
the president decides of his own motion ; but in 
all others, which involve a consideration of pro- 
ceedings, a vote of the court is necessary. Thus 
the daily regular adjournments of the court, are 
directed by him ; but an adjournment out of the who i4»m«i 
ordinary course, or for an unusual time, that is, 
longer than the ensuing day, or from a Saturday, 
over to the succeeding Monday, and which 
would therefore be an act of discretion, would 
be determined by a vote of the court. 

Should an adjournment be announced by the 
president, to which a member might have some 
reason for objecting, he would ask leave to 
present such objection, which thereupon might 
be submitted for decision to the court. 

A court adjourns from day to day, and accord- 



is the law tJiai hr the navy. Homan*t Naval Law% 
Alt. 3d, p. 64. 
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OHARSE ing to the necessity of the case may adjourn 
^'* over (or a longer period.' On an adjoununent 



^JjjJ^Sy. ^''^ ^> *^^ court is reassembled by an order 
or^a knger ^^^ ^^ samc authority by which it was con- 
stituted: and upon such an adjournment, the 
members (240 par., general regulations) will re- 
turn to their respective corps and duties, unless 
otherwise ordered. 
PKiident or. The president directs the court to be cleared 

don thft court 

10 be ckftnd. for deliberation when he thinks it expedient, or 

for any incidental discussion, at the request of a 

member, or the judge-advocate. 

rrinner and The prisoner and witnesses are to be treated 

tiwiBdwitiiie- by every member with due respect, and re- 



proachful words, or contemptuous manner used 
or manifested towards them by any member, 
would be an offence deserving severe censure. 
The president is responsible that all persons 
called before the court are treated in a becoming 
manner. 
TheprMidant In case of intemperate words used, or imr 
proper beiMftor proper behavior exhibited by any member, the 
"* president will, by virtue of his position, enforce 

order, and further will report the same to the of- 
ficer ordering the court to assemble. 
PkrdM mur The parties before the court may claim the 

ffUtm the bene- /-^i..^ .. . «« 

flteftheooon'i benefit of its opimon upon any question of law 
or custom, arising and disputed, in the course erf 
the proceedings, and in tiie decision of which 
either may be interested. 

^^""^ i^^S^ Deliberation of the court takes place always 

with closed doors. At other timed it is open to 
the public, military or otherwise, with such re* 

> NftTftl courts martial, dwinf a trial« we bound bj tba laiTt to 
a^oom from day to day. 
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iBtrictions as the convenience of the court and cairriR 
parties, and capacity of the room may dictate. ^'' 



A majority of votes determines all questions Majoii^ or 
(not the finding of -the court), and where there ^ 
is an equality of votes, it is decided according to 
the manner in which the question is put, — that 
is, in an affirmative or negative form. 

A court-martial duly constituted and organ- pRxseedingi «r 
issed, cannot have its proceedings interfered with ^^^^. 
by the highest military authority, much less be Sc^toi^' ™" 
dictated to. Bound by the solemnity of an oath, 
and the obligations which general society impose 
for the observance of justice, their course is de- 
termined by the law and customs of war, and in 
cases of doubt by their consciences and under- 
standings. But members of courts-martial, Memben n- 
would do well to constantly bear in mind, that tE^acti eoi- 
though their judgments may not be dictated to, Ih^Jdy. 
or be controlled by any authority, yet they are 
collectively and individually responsible to the 
civil courts, for any abuse of power, or illegal 
proceedings. There is no instance in the course 
of the annals of our military jurisprudence, in 
which an appeal has been made to courts of 
civil judicature for redress of wrongs committed 
by a military court, but there are a number of 
cases cited in the works of writers on the prac- 
tice of British courts-martials, in which prose- 
cutions have been instituted, and entertained by 
the civil tribunals, for abuse of power, or illegal 
conduct on the part of courts-martial. 

The amenability of the members of courts- judge adToont 
martial to the civil courts, for improper acts, f^ MTo^on. 
committed in their military-judicial character, is SSSSy" ^ 
indisputable, and has been sustained by frequent ^^' 
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decisions. But there is another question, rela- 
. ting to illegal proceedings of courts-martial, 
whether the judge-advocate is responsible or 
not for opinions which he may give, not yet set- 
tled. A diversity of opinion exists in regard to 
this point, and the best writers on English mili- 
tary law are at variance on the subject. The 
question has not yet been tried by any case, 
and there exists no legal decision, whereby the 
general reasoning of the inqmrer might be as- 
sisted. Captain Simmons expresses his deci- 
ded opinion that the officiating judge-advocate, 
whatever degree of deference may be due to his 
advice, ^4s not responsible to any court of 
justice for any opinion which he may give." 

To this opinion. Captain Hughes, in his work 
entitled "Duties of Judge Advocates," vehe- 
mently objects, and cites the fact, that "Ken- 
nedy, Hough, and all others are diametrically 
opposed to the opinions advanced by Major Adye 
and Captain Simmons," and then adds, " But the 
fact that tfiere is a difference of opinion^ is a con- 
vincing proof of the necessity that exists, that a 
dear exposition of the law, and explicit regula- 
tions on this subject should be issued by author- 

ityr 

Such is the state of opinion in regard to this 
point in the British army, while the same ques^ 
tion in the United States army, has very seldom, 
* if ever, been agitated. It is, however, a matter 
of some interest, and might tend to the more 
cautious action of courts-martial, and a nicer dis- 
crimination of advice offered by the judge advo- 
cate, if the responsibilities of this officer were 
clearly understood and settled. 
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From the manner in which the judge advo- 
cate, at present, is appointed to officiate at trials . 
before military courts, responsibility for legal ad- 
Tice or opinions offered by him, would be not 
onfy unreasonable but approaching the ridicu- 
lous. There is now, for the army, no establish- 
ed military law department, and the consequence 
is, that it frequently happens that officers with- 
out experience, or the necessary qualifications 
for the fulfilment of the duties imposed, are ap- 
pointed to officiate as judge advocates. How 
then can it be expected that a sound discretion 
should be exercised, or a prudent foresight man- 
ifested, an efficient intelligence displayed, or a 
competent knowledge brought to bear, to make 
light and safe the path in which a court should 
walk! 

Hence it follows, that the person officiating as 
judge advocate is frequently less fitted to advise 
the court, than any individual making part of 
it ; and of course, in such cases, his opinion, if 
ever asked, is received with very little deference, 
and acted upon with less confidence. 

As courts-martial must exercise a discretion 
of their own, in the adoption of any opinion of- 
fered, or acceptance of any rule, for the govern- 
ment of their proceedings, and are not at all 
bound to follow implicitly the opinions of the 
judge advocate, it would seem that any decision 
of theirs should not involve, in any liability to 
future censure or punishment, that person. It 
is true that his agency to determine their course 
may be very direct; but still he is without a ju- 
dicative voice, and but expresses an opinion 
(conscientiously, it is presumed,) in the perform- 

13 
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ance of a duty. Now, if the opinion be so 
clearly expressed, as to guard against misappre- 
hension, and so forcibly illustrated by arguments 
or authorities, as to dissipate doubt, there can 
be no risk in the action of the court ; while, on 
the contrary, if doubt still exists, the court may 
adjourn to make a reference of the question, w 
to fortify their minds for a future consideration 
of it 

Every facility, and means to come to a proper 
understanding of the subjects before them, and 
to avoid error, are permitted to courts-martial 
by the power inherent in them, to adjourn fiom 
time to time, when the mind may be confused 
or perplexed by new or unconsidered questions, 
and thus prevent mistakes which are likely to 
flow from hurried or precipitate judgment From 
considerations of this nature, the writer thinks 
that the judge advocate is not responsible to any 
civil court, for any part which he may take in 
the proceedings of a court-martial, though, as a 
military person, he is undoubtedly responsible to 
the authority by which the court is assembled, 
for the becoming and faithful execution of the 
trust confided to him. 

The purpose of requiring the opinion, or ad- 
vice, of the judge advocate upon doubtful or 
controverted points, is, (supposing him to be a 
person of sufficient skill,) to enlighten and assist 
the court. Such was the policy in view, con- 
sidering the court as an administrative body. 
But this is not all. Inasmuch as the members 
of courts-martial are subject to military law, 
and the judge advocate also, when appointed 
firom the army, it was a means to show upon 
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what grounds the opinion of the court was cBAPm 
based, as well as the capacity and zeal with ^' 
which the judge advocate performed his part 
Thus, it is evident that the revising authority, 
looking solely to the military proprieties of their 
respective places, might understand how the 
errors of one found some palliation, by according 
vnth the opinions of him appointed to inform 
them in the law ; and how the other was ab- 
solved from blame, for errors committed which 
his advice could not restrain. 

If the pnnciples above stated be admitted, it i^ntment 
would seem that the custom (more particularly ^tM ^ dTii 
in the navy, it is no longer followed in the anny,) atSe^ 
of appointing persons from civil life to officiate 
as judge advocates, is clearly objectionable. It 
creates a ministerial officer, without legal respon- 
sibilities, and necessarily commits to his hands, 
high interests of the government, and to some ^ 
ext^it, the rights and reputation of individuals, 
to be treated and observed, without any stronger • 

guaranty of fidelity, than his own sense, or im- 
pressions, of moral obligation. 

The general regulations for the army, stigma- imnoper to 
tise, as being highly improper, to hold charges mtoT^^'' 
against an officer or soldier, in order that they 
may accumulate, so as to form collectively a 
crime of sufficient magnitude to justify a prose- 
cution ; and declares the principle, that if the 
facts, as they arise, are not of a kind to be made 
matter of charge at the time, they should not at 
a future period, be brought up or revived. This 
is certainly an equitable rule, for nothing can be 
more adverse to good order, or more unbecoming 
in conduct, than for an officer to store away in 



ehai^ 



100 PRELIMINARIES TO TRIAL. 

cEAFTEB his meiHory, or commit to the keeping of a blacks 
^^' book, the foibles and improprieties of a brother 
officer, or of an enlisted soldier, to be, at some 
future .time, when angry or inimical passions 
excite him, arrayed against the delinquent, as 
breaches of discipline, or of the becoming de- 
portment of a gentleman. There hare been 
cases of this description, which have broken the 
harmony which ought to subsist between the 
members of the military community, and called 
forth the severest animadversions of the court, 
and the commanding general. It is, however, of 
rare occurrence, and in every instance it is be- 
lieved, where satisfactory evidence of its exist- 
ence has been shown, the result has been pain- 
ful and humiliating to the accuser. 
SSSin^ b^ Charges, therefore, should always be founded 
^ ^<y^^ in public utility, and not be seized as a means 
«rad- of gratifying personal resentments ; and should 

likewise be well considered, in relation to their 
^ character, and the means of maintaining them 

by sufficient evidence, before they are presented 
for prosecution. 

tolS?gn?S0 ^' ^ ^^ ^^*y ^^ ^ court-martial, after being 
g^ietyof the July oiganized, and when the charges are read, 

to judge of their propriety, not only as to the 
nature of them with reference to their jurisdic- 
tion, but also as to the precision of the language 
used, and the statement, or definition of the 
crime. On the chaige being read, ^' should any 
doubt arise, whether originating with the mem- 
bers of the court, or with the parties on the trial, 
with rc^gaid either to the competency of the 
court's jurisdiction, or the relevancy of the 
chaiges, these doubts must now be discussed^ 



PaBLIMINARIEfl TO TRIAL.. 101 

For, should there appear any objection to the chaptbr 
legality of the trial, which is self-evident and in- ^'' 
surmountable, such as the prisoner is not subject 
to military law, o( that the crime charged is a 
civil offence, the court ought to suspend their 
proceedings, and to submit the objection to the 
consideration of the autliority by whom it may 
have been assembled : it is also held that it is an 
undoubted right, and even the duty of every 
court-martial to reject any illegal or erroneous 
charge."* 

And so, likewise, if the charge is drawn up in 52r-'' 
a loose and indefimte manner, though it may not 

be absolutely repugnant to military law, may 
the prisoner, previous to pleading to the arraign- 
ment, call upon the prosecution to specify the 
particular facts, of which he intends to accuse 
him, and as this is founded in material justice 
no court-martial can refuse it. 

The observation of this procedure is impor- 
tant, and will often prevent the laborious and 
unprofitable business of entering into the inves- 
tigation of very inaccurate or improper charges. 

The judge advocate will, upon the presenta- The judge ad* 
tion to the court of a charge deficient in accu- ^!S^^ ^ 
racy or perspicuity, remonstrate against proceed- £^ ^ 
ing to trial on it; and all doubts which may arise, 
or objections which may be made to a chaige, 
by the court, the judge advocate, or the i^soneri 
will, with the proceedings and the decision of 
the court thereon, be regularly and fully re- 
corded. 

Previous to the arraignment of the prisoner, it chugee but 
is perfectly competent to the authority ordering 

Kennedy on Courts MartiaL 
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the court, or to the judge advocate, being autho- 
. rized so to do, to alter or amend the chaige ;^ 
but after the prisoner has pleaded, it is irregular, 
and would not be allowed to make any change 
except in case of a plea of abatement, for a mi»* 
nomer or wrong addition. In such ca«^ the 
chaige can be amended according to what the 
prisoner shall declare to be his true name or ad- 
dition ; — and the trial will proceed as if no such 
dilatory plea had been pleaded. 
Additkma No additional chaige can be entertained by a 

enterttined af couil^martial agaiust a prisoner, subsequent to 
:;^ -^ the swearing of the conk, and the anient 

This would seem to be established not only 
upon the known rule of law, that no innovation 
shall take place pending the original issue, but 
also upon the terms of the oath administered to 
each member. "You do swear that you will 
well and truly try and determine, according to 
evidence, the matter now before you!^ — ^The pris- 
oner is undoubtedly amenable for acts, unocm* 
nected with the matter in issue, committed either 
before or subsequent to the arraignment ; but an 
offence thus questioned must be presented as a 
• separate chaige, and can only be noticed by the 

court under special authority, when the trial 
will be distinct The court, in order to try it, 
must first pass judgment on the chaiges to which 
the prisoner has pleaded, and then, being re- 
sworn, proceed vrithout reference to the former 
trial, as in ordinary cases. 
Contompct ^ To eusurc orderly and quiet proceedings, and 
iiTMpeeiiTe of for the piotcction and vmdication of the dignity 

« See Chap. XV., entitled •« of the Judge Advocatef ** for a fiiDer 
etatement of hia datiea. 
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of courts-martialy the seventy-sixth article of 
war provides, that " no person whatsoever shall . 
use any menacing words, signs, or gestures, in 
presence of a court-martial, or shall cause any 
disorder or riot, or disturb their proceedings, on 
the penalty of being punished at the discretion 
of the said court-martial." 

Contempts which may thus be summarily Afftf 
punished by a court-martial, are such as are ^ penDitted to 
committed in the face of the court, and of a pub- imml 
lie and self-evident kind, and not requiring any 
interpretation of law, nor admitting of further 
investigation to determine. In cases of con- 
tempts, where the court iirtend to proceed di- 
rectly against the offender, it is proper and just 
that the party should be admitted to appear and 
make such explanations to the court, as he may 
desire. 

There can be no doubt but that courts-mar- 
tial, under the authority of the above quoted' 
article, are fully empowered to proceed against 
military persons. It has been the practice for 
centuries in Europe, for courts-martial to exer- 
cise a summary jurisdiction in contempts, and 
to extend that power in certain circumstances 
far beyond the mere military community. And 
this power, in relation to members of the army 
derives no intrinsic value or vigor, from the ac- 
cidental superiority of rank of the members of 
the court, to that of the person offending, but 
flows from an inherent right for the due admin- 
istration of justice. It therefore follows, that a 
court-martial, whose authority is the direct em- 
anation of the law, claims on that accoimt re- 
spect, and not from the accidental rank of the 
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persons employed; and all military persons^ 
_ without regard to relative rank between them- 
selves and the members composing the comrt, 
must observe its requirements and mandates, 
for the preservation of order, and the fulfilment 
of the objects for which it has been assembled. 

A case falling under the head of contempt, 
is reported by Samuel in his work on military 
law, at page 635. Major John Browne of* his 
majesty's 67th regiment, was placed in arrest for 
a contempt committed in the face of a court- 
martial, held at Antigiui in the year 1786. 

Major Browne questioned the authority of the 
court to put him in arrest, being composed of 
members, saving the president, of rank inferior 
to himself, and said he would submit to the ar- 
rest only because it was imposed by his superior, 
Colonel Foster, the president. 

The observations of the court in relation to 
the conduct of Major Browne, are so just and 
forcible as to make them of value, and they are 
therefore transcribed. 

" The court cannot but express their surprise 
^ that a doubt should have been entertained on 
' the point, (the arrest,) but since their attention 
' has been directly called to it, they take this 
^ opportunity of declaring their opinion, that all 
' courts-martial, legally constituted and convened 

* for the administration of justice^ have, while 
^acting in the discharge of their daty^ equal 
' powers and authority for the purpose of pre- 
' serving decency^ and good order ^ repressing con- 
^ tempts^ and the more effectual attainment of 

* truth, whatever may be the rank of the offi- 
' cers, which constitute those courts respective* 
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^'ly; and that the prosecution, prisoner, and chapt£e 

" witnesses, although they may happen to be of XL_ 

" superior rank in the army to those who may 
^' form any such court-martial, are equally bound 
" to observe the lawful injunctions of the court, 
" as if the same had been altogether competed 
" of officers of a more elevated rank." 

The principle laid down so clearly in the 
above extract, cannot be doubted, and upon its 
observance depends the utility and dignity of 
military courts. 

A general court-martial, without regard to the Regimental or 
rank of its members, is the highest judicial body martial cannot 

_ - .1. 1 t 1 . • award punuh- 

known to the military state, and under the juris- mentagaimta 
diction it possesses of trying all offences and all officer, bat oaa 
persons^ subject to military law, it may in cases er in 



of contempt proceed to pass judgment upon the 
offender. But a regimental or garrison court- 
martial in similar cases cannot award punish- 
ment against a commissioned officer, being from 
its constitution excluded ftom taking cognizance 
of offences by such persons. Under such cir- 
cumstances, the inferior courts would only have 
power to impose an arrest on an officer, what- 
ever might be his rank, — and report the same, 
with the cause therefor, to the proper authority. 

It has been stated as an objection against the summary jro. 
summary proceedings of a court-martial for a om^ martial 
contempt offered to it, that the court is a party 
as well as ihejudgey which characters are deem- 
ed incompatible with the becoming administra- 
tion of justice. But when it is considered that 
the offence is one requiring no further investiga- 
tion ; and that a reference to another court-mar- 
tial of the charge for trial, is committing the 

14 
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subject to a body which must necessarily feel 
. the same interest for the dignity of courts-mar- 
tial and entertain a like jeal6usy for the con- 
tempt of the respect due«them, there would ap- 
pear to be no sufficient reason or advantage for 
such a course. On the contrary the delay that 
would ensue, and the danger of witnesses being 
absent at a future time, and the loss of facts, or 
sayings, might very materially endanger the ul- 
terior proceedings or judgment of the court. It 
is therefore better, that the court whifch has 
been insulted, should also be the body to declare 
the penalty. 
The 76ifa Ar- The language of the article is very compre- 
not appUeabie heusive, and embraces all persons whatsoever, by 
"^ its terms ; yet it is a question how far the legal 

authority of a court-martial extends, to punish 
contempts offered in its face, by persons not he* 
longing to the military profession. 

The distinctions to be observed, in the appli- 
cation of the power of punishment by courts- 
martial, to different classes of persons, are not 
definitely set forth in the military acts, or the 
progress of opinion concerning the respective 
rights of such persons, has varied, or changed 
the interpretation of the law from what it was 
really intended to be at the time of its enact- 
ment. In the broad signification of the language 
of the article, that the word xchatsoever evi- 
dently intended to subject every person who 
might offend against the provisions of the act, to 
the discretionary action of a court-martial, can- 
not be misunderstood; and yet, when it is re- 
membered, that the language of the article was 
borrowed from the military institutes of a foreign 
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nation, in which the sovereign, one branch only charvb 
of the legislative power, was authorised to make ^' 
regulations, or " articles of war," for the better 
government of the military forces, it would seem 
that the law is not binding on the citizens of the 
country generally, or on any others than those 
belonging to the military society. 

But the law, as it exists in this country, does 
not iow from any delegated or inferior authority, 
but proceeds directly from the highest source of 
legislation — the congress of the United States, 
and, in this particular, materially differs from its 
prototype : yet the object of this law was, as in 
England, for the better government of the mili- 
tary establishment, and thence comes the doubt 
as to the competency of courts-martial to exert 
their authority to arrest, or punish persons in 
civil life. The breach of tliis law has been, and 
is likely to be, of such rare occurrence, that the 
doubt has been suffered to exist, and might still 
be permitted to exist, without much anxiety for 
its solution; though the importance of under- 
standing clearly, the power which a court of jus- 
tice possesses, to protect and regulate its proceed- 
ings, makes the question in itself one of great 
interest. 

It has been justly said, that ^' laws, without a 
competent authority to secure their administra- 
tion from disobedience and contempt, would be 
vain and nugatory."^ And such is the lamenta- 
ble condition of military laws, where the author- 
ity to cause them to be properly observed is de- 
nied to the courts appointed to administer them. 
As court»-martial have no appointed means 

> 4 Black. Com., p. 285. 
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of eniprcing their mandates against persons in 
civil life, supposing the power to make such 
mandates to exist, a procedure against such 
would be nugatory and vain : and yet, it may be 
asked, shall disturbances of tlie proceedings of 
courts-martial, by persons not belonging to the 
military community, be permitted to pass with 
impunity 1 Certainly not. In such cases, where 
the court sits within the limits o& a garrison, or 
territory subject to military jurisdiction, tlie court 
can, undoubtedly, cause tlie ofleitder to be eject- 
ed from its presence and put beyond the military 
limits. And when a court-martial holds its ses- 
sions in towns, or at places not known as mili- 
tary posts, such persons may likewise be put out 
of tlie presence of the court ; and should further 
disturbance be made or attempted from tlie out- 
side of tlie court room, the civil authorities may 
be appealed to, to proceed against the oflenders 
for a breach of the peace. 

How far the United States civil courts of law 
could exert any authority, under tlie provisions 
of the article of war cited, to interfere for tlie 
maintenance of order, and the protection of tlie 
course of justice in military courts, upon infor- 
mation laid before them, is not considered ; but 
such procedure would seem to be only in conso- 
nance with reason, and the principles of judicial 
propriety: and for menaces or contemptuous 
conduct before a court-martial, the civil courts 
ought to be autliorised, upon due application for 
the punishment of the aggressor, to grant an at- 
tachment. 

In order to promote the ends of justice, and to 
guard against prejudicing the public mind in 
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lation to any trial, as well as to secure an honest chaptee 
and sincere declaration on the part of witnesses, ^^' 



who might be, by the course forbidden, instructed S^STSL 
in the detail of their evidence, courts-martial may S^^^^ ^ 
forbid the publication of its proceedings before iSJJWuS** 
the termination of the trial. A violation of this ^'^ 
order of the court would be a contempt, and 
liable to be noticed and punished as any other 
species of contempt may be. This right of the 
court is important for the safety of the prisoner, 
and makes very apparent how needful it is that 
courts of justice should be clothed therewith. 

Partial publications tend to pervert the public 
understanding ; and though, in some cases, it has 
happened that good effects have been derived 
, therefrom, yet, as the rule is founded upon con- 
siderations of general justice, such accidental 
benefit is not sufficient to counterbalance the 
injury, which it is more likely to produce. 



When the hour is arrived for assembling, the Order of i 
members of a court-martial take their places at cMo/nemben. 
the table according to rank, on the right and left 
of the president, the latter at the head of the 
table. The judge advocate is seated opposite to 
the president. The prisoner and his counsel 
have a place assigned, with the necessary ac- 
commodation for writing, on the right hand of 
the judge advocate. The witness stands near 
the judge advocate on his left hand. 

In case a third party, as prosecutor,^ should 
be permitted to appear, he will be placed to the 
left of the judge advocate ; and the interpreter, 

Tliangli socli a penon is not, strictly, authorised to appear on 
militaiy trials, yet the place for one is designated. See Chap- 
ter XV. 
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if any, will occupy a place to the right of the 
judge advocate. 

The following diagram will illustrate the 
above : — 
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The court being seated and called to order, 
no member can leave his place without the per- 
mission of the president 

The names of the officers are r^stered ac- 
cording to seniority, and the regiment or coips 
of each is annexed to his name : — ^if belonging 
to the staff, the rank and situation are stated 

It is usual for the judge advocate to prepare a 
copy of the charges for the use of the court, 
which is placed upon the table previous to the 
arraignment. 

In reference to the duty of the court, to judge 
of the propriety of the chaiges submitted for in* 
vestigation, Captain Simmons is of opinion, and 
states, that '' It would perhaps conduce to regu- 
larity, and might occasionally obviate much in- 
convenience, if courts-martial were invariably 
cleared, on the reading of the chaiges before the 
arraignment of the prisoner, to considf^^ its rde* 
vancy."* 

1 Simmon* on %^v»i*f Vv^iK F IVf 
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It has been stated in a preceding page/ that chaftbr 
it is the duty of courts-martial upon being duly ^'' 
organized, and when the charges are read, to 
judge of their propriety. As however, upon the 
reading of the charges, and without a previous 
perusal of them, no objection might present itself , 
to the mind of any person connected with the 
court, it would be a good method to observe the 
suggestion above, and previous to the arraign- 
ment, to clear the court, and then consider the 
character of the chaige submitted. For although 
the prisoner might subsequently plead the want 
of relevancy, or perspicuity in the change, still, 
as the court is the judge of its own competency 
at any stage of its proceedings, and is bound to 
notice questions of jurisdiction whenever raised, 
the mode of procedure now suggested, could 
never, in any instance, militate against the in- 
terests of the accused ; and might, in some, save 
much useless trouble and individual respon* 
sibility. 

1 Page 100. 
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CHAPTER A COURT-MARTIAL haviiig bceii deemed neces- 
^'' sary to investigate the conduct of an officer or sol- 
nSmtif^JSn ^®^> against whom a charge has been preferred, 
^^ the order appointing the members and judge ad- 

vocate to compose the same, as well as the time 
and place of meeting, is duly promulgated. It 
becomes then the duty of the judge advocate, to 
provide, under the authority of the commanding 
officer of the post at which the court is to meet, 
or through the intervention of an officer of the 
quarter-master^s department, or by his own au- 
diority, in case there be no military agent present 
at the appointed place of assembling, a proper 
apartment for the accommodation of the court 
Gaud to Attend If ucccssary, a guard is furnished, or |>osted 
deiiiSr^ ^' over the court, and receives orders ftom the judge 

advocate. The requisite number of orderlies in 
waiting are detailed, and previously placed under 
the control of that officer for summoning wit- 
nesses, notifying members of the hour of meeting, 
and giving such attendance as may be required. 
The members of the court being assembled, 
take their respective places according to rank ; 
and any preliminary matter which may have re- 
quired their attention being disposed of, the court 
is proclaimed open. The parties are then called 
and appear in court 



OP THE TRIAL AND ITS INCIDENTS. 113 

The prisoner is sometimes attended by a com- chapter 
missioned officer, or by a guard, according as his ^'' 
rank, or the nature of the charges may require.^ 

The prisoner, unless there be danger of escape PriMoer to be 
or rescue, must appear without fetters, and free 
fiom shackles of any kind : indeed, after having 
pleaded, he has a right to demand, that during 
the trial he may be without irons or bonds. 

The court has no control over the prisoner, covt no oon- 
except during the time of his presence in court ; onenT^o^ptfai 
and when the court adjourns, the prisoner is re- "^ 
. mitted to the hands of the guard, and the autho- 
rity of the commanding officer, resumes the entire 
direction or superintendence. 

The prisoner should be allowed a chair, and wwMraUow 
Sir C. J. Napier thus reasonably and humanely 
suggests the propriety of such a rule. " Why," 
says he, " should a man be kept on his legs from 
eight o'clock in the morning till four in the after- 
noon 1 This is hard upon him, (the prisoner,) 
onder such unfortunate circumstances, even if he 
be strong ; if he be a weak and agitated man, as 
many are, it is cruel." 

The names of the members are then called NunMpfoM^ 

bonoulw. 

over by the judge advocate, according to seniority, 
and they take their places, as has been indicated 
already, on the right and left of the presidenti 
alternately, according to rank. 

It is not necessary, although such form has whaeaM 
been observed very frequently, to call the witnes- 
ses into court, previous to the arraignment. The 
only object to be obtained thereby, was, to give 
the prisoner an opportunity of knowing whether 

> At trials before naval courts martial there is a suitable person 
detailed to act as prorost marahal. 

16 
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OF THE TRIAL AND ITS INCIDENTS. 
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permitted, but the prisoner must assign his rea- grafter 
sons in writing, or if brief, the judge advocate ^'^ 



wUl record them as staled. SSu^'^noi 

In case a member should be challenged, (and ^^^^ 
only one can be challemred at a time,)^ the rea- member and ro- 
sons therefor, and when susceptible of such, the ^ 
reply or explanation offered, are committed to 
writing as a part of the minutes of the court, 
and make a portion of the proceedings ; and the 
court is cleared in order to deliberate and decide 
on the objection assigned. 

The member objected against, always with- The member 
draws during the discussion which follows, and wiuidnwt. 
of course, does not vote on the question. Upon 
the re-opening of the court, the judge advocate, 
(by direction of the court,) makes known the 
decision, and the challenged member resumes 
his seat, or withdraws altogether, as the case 
may be, and a member in waiting, or supernu- 
merary, if any be detailed, supplies liis place. 

Courts-martial generally, in cases where the Courti mutiai 
public service may not receive detriment by de- to^wu^^t^ 
lay, or when there is a sufficient number to pro- Jra^Sm uw 
ceed with the trial, are not very exact or critical 
in the consideration of the objections made to 
a member by the prisoner. It is supposed that 
even in cases where the prisoner labors under a 
misapprehension in regard to the facts objected 
to in the member, there should be the most libe- 
ral indulgence conceded that views of public 
duty would justify — ^and this not only in a spirit 
of sympathy for the painful condition of an ac- 
cused person, but also from the consideration, 
that in the breast of a challenged member, al- 

1 7l8t Article of War. 
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CHAPTER though the assigned causes may be founded 
— merely in suspicion, there might possibly be in« 



spired, to some extent, the very prejudices, 
against the operation of which the prisoner was 
so solicitous to be protected. 

cantioD u to But couits-martial will, however, in the ex- 
ercise of such a discretion, be careful that sudi 
a disposition on their part, be not taken advan- 
tage of by a perverse or unreasonable person ; 
and the cause of chaUenge assigned by a pris- 
oner will always be stated in becoming and 
respectful terms. 

Judge adToisto The judgo advocate cannot be challenged on 

ctnnot bo chal- i • • . . • 

koged. any pretence whatever : he is merely a mmiste- 

rial officer of the court, and exercises no judicial 
capacity whereby a cause of challenge could be 
preferred. 
Court! martial . Although the law for the government of -couits- 
^^^(^^^ martial requires each member to take a prescrib- 
ui|7w^ ed oath, as a necessary qualification for the ex- 
ercise of judicial authority, still, a court-martial 
when assembled, if the competent number be 
• present, possesses, previous to being sworn, a 
deliberative capacity, and is competent to decide 
on the propriety, or validity of any exception 
made to a member. 
chanengM do- Whcu challenges are made to a member, or 
dantioosoftbe mcmbefs, courts-martial decide on the declara- 
mMtai'tbitro^ tious of the challenger, and challenged officer, 
nmLj H^ and of the witnesses adduced ; — for there is no 
ooorta. ^ authority for the court to receive evidence on 
oath, previous to the administration of the one 
jMrescribed for the members. In this respect it 
diffisrs from the procedure of the civil courts^ 
where tryers are sworn, not of the jury, to de- 
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« 

termine whether the juryman challenged will chaptbe 
try the prisoner indifferently. ^"' 



Challenges are of various causes, and are di- Varioiu cai 
Tided by lawyers into four kinds: They are not 
all such as are usually applicable to military 
courts. Those which most usually arise for the 
consideration of courts-martial fall under the 
third head, as "propter affectum^ though it might 
happen that challenges might arise under some 
of the other heads. Challenge for suspicion of 
bias or partiality is the most frequent : this may 
either be a principal challenge, or to the favor. 
" A principal challenge is such, where the cause a prindiai 
assigned cames with it, prima facie^ evident 
marks of suspicion, either of malice or favour ; 
as that a juror is of kin to either party within 
the ninth degree ; that he has an interest in the 
cause; that there is an action depending be- 
tween him and the party; that he has taken 
money for his verdict; that he has formerly 
been a juror in the same cause ; that he is the 
party's master, servant, counsellor, steward, or 
attorney, or ' of the same society or corporation 
T^ith him. All these are principal causes of 
challenge, which, if true, cannot be overruled; 
for jurors must be omni exceptume majores. 
Challenges to the favour^ are when the party chtnongw to 
hath no principal challenge, but objects only teiMt^uiffor' 
some probable circunstances of suspicion, as a&- ^^rl ^ 
quaintance and the like."* mwum. 

It is a good ground of challenge that a juror 
has a claim to the forfeiture which shall be 
caused by the party's conviction. Now it is 
the case that upon conviction of an officer he 

3 Bluk. Com.* 362. ^ 



vn. 
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may, by the sentence, incur a forfeiture of his 
- commission, which the next in rank or succes- 
sion to him may be said to have a claim to ; but 
whether this should be admitted as a cause of 
exception to a member has not been decided I 
am inclined to the opinion, however, that in 
every case where such fact is objected to by the 
prisoner, the member challenged should with- 
draw. 
FBrraiptory In reference to this part of the subject it 

challenM not ' ^ ^ 

mUowed; «▼©- nwst be bomc in mind, that peremptory chal- 

loQi CMiMt not ^ ^ * 

tooTMdUy m^ lenges are not allowed by courts-martial, because 
the interests and circumstances of the military 
service will not at all times permit an equal fa- 
cility of replacing a member, as exists in the 
case of a challenged juror in the civil courts. 
And therefore it is incumbent upon courts-mar- 
tial, to see that frivolaiis causes of challenge are 
not too readily admitted. 
Right to dial. The right of challenge to the parties is recip- 
od to the pftT- rocal, and it is one which the judge advocate. 



in particular circumstances ought to exercise. 
2*to^iStt*^t ^^ general, a member objected to upon the 
'^*^ihdm!r^ ground of prejudice or malice, asks leave to 
withdraw, which the court ordinarily feels dis- 
posed to comply with, though it is maintained 
by some writers that they ought to be assured 
of the sufficiency of the cause of challenge. 
The causes of such description of challenge are 
of a more delicate nature than others, and offi* 
cers preferring them must always experience 
the difficulty and inconvenience of being denied 
the right of peremptory chaUenge. 
Major Van Kennedy' very justly observes, that 



i 
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'' courts-martial therefore, when such a cause is chaftbr 
hinted, prefer rather to deviate from the strict ^°' 
line of their duty than to enter into any discus- 
sion which might be productive of disagreeable 
consequence. They accordingly refrain from 
all inquiry into the particular circumstances 
whence this suspicion may have arisen, and per- 
mit the member challenged to withdraw. But 
should the court deem it expedient, or the pub- 
lic service render it necessary that these circum- 
stances should be taken into deliberation, the de- 
cision on their relevancy or validity must depend 
entirely on the good sense and sound judgment 
of the members of the court." 

' It is a good ground of challenge to a member, or mtemt in 
(should such by inadvertence happen to be the triL. 
case,) that he is interested in the result, or has 
been injured by the prisoner, for which act he 
is brought to trial. A sentence of a court-mar- 
tial was remitted, from the circumstance of an 
officer being a member, whose property the pris- 
oner had attempted to steal.^ 

Having been a member of a regimental court- Having been a 
martial, from the decision of which an appeal court whoM do- 
has been made to a general court-martial, is suf- ^^Tgooidiai. 
ficient cause of exception to a member. 

An officer having been a member of a court Having been a 
of inquiry held to investigate the subject of the ^^jj^*^*^^"*" 
charge, is ineligible to sit as a member of the «^ ""^,21 
court-martial. 

It is held by some writers on English military The obieeticna 

<■ 1 . 1 -A 1^ i» fo' excluding 

law, that such person can sit as a member of memben of 
the court, to try the charge, provided no opinion Siry. "*" 
on the merits of the case had been expressed 

1 SimmoiiB, p. 164. 
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CHAPTER by the court of inquiry. But this rule is en- 
^™' tirely rejected in the service of the United 
States, and is founded upon substantial reasons. 
A court of inquiry is assimilated to, and held in 
many respects, in the light of a grand jury, and 
a member is not supposed to be able to 
come to the trial, with a mind perfectly free and 
unbiassed. Although no opinion has been given, 
still as there has been of necessity a considera- 
tion of the facts in controversy, and it may 
sometimes be, that the statements made before 
a court of inquiry are entirely exparte^ it cannot 
be otherwise than that the members of such 
courts do mentally form an opinion, upon the 
conduct of the accused. It would therefore be 
quite incompatible with a fair trial, that a mem- 
ber who had been tiius exposed to the impres- 
sions that a previous examination may have 
made, should retain a seat during the trial of the 
prisoner. 
ibjor HaogVi Major Hough is of opinion that a distinction 
S^h CUM. should be made in certain kinds of offences ;^ 
vd^Ytow. but it is apprehended that if courts-martial were 
permitted to distinguish cases in this way, they 
might at times overstep the strict limits of pro- 
priety. The question involves a clear principle 
of right of the parties before the fourt, and as 
such, is of more importance than the considera- 
tion of convenience. The practice therefore is 
decided, and an officer who has acted as mem- 
ber of a court of inquiry, cannot sit on the court 
martial at the trial. 

How far an exception taken to a member, on 
the ground that he was a member of another 

^ Military Law Authoritiea, pp. 44, 45. 
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court in which the same matters happened to be chaptse 
material, though not directly in issue, and held ^^^ 



either for the same cause, or upon the trial of ^^"^f S£ 
another action, might be considered valid, must JSJSber^t m 
depend upon the circumstances under which ^Jf^^^tj^ 
they arise. There. is a diversity of opinion ^^J^Sit 
whether a challenge can be maintained, for hav- ^- 
ing been a member of a court of inquiry, or 
court-martial in which the circumstances about 
to be investigated have been discussed, either 
principally, collaterally, or incidentally. The 
reason for supposing such cause of exception 
against a member sufficient is, that there is a 
possibility that there may be a premature opin- 
ion from incomplete evidence ; while a contrary 
opinion is supported on the groimd that no anal- 
ogy in the custom of common law courts can be 
shown to support such position. '' It hath been 
adjudged to be no good cause of challenge, that 
the juror hath found others guilty on the same 
indictment ; for the indictment is in the judg- 
ment of the law, several against each defendant, 
for every one must be convicted by particular 
evidence against himself."^ And it is a well 
known custom, for courts-martial composed of 
the same officers, to investigate charges, not only 
collateral, but arising out of the same facts, or 
identical. 

How the investigation of circumstances at- 
tending facts, which may be subsequently made 
the subject of examination on another trial, can 
prejudice the minds of the jurors, inasmuch as 
they are iV3t applied to the person to be after- 
wards tried, the writer cannot readily perceive. 

1 2 Hawk., 589. 

16 
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CHAPTER The existence and description of certajn acts 
^"' have a definite character without reference to 
the actor, and a knowledge of these can hardlj 
tend to a forejudgment of any person, before thej 
are directly charged, and made applicable as the 
measure of criminality, by specific and positive 

Not admiMibie. evidence. Unless, therefore, there be something 
peculiar in the investigation previously had, and 
by which a question of the prisoner's guilt may 
have been agitated, such objection against a 
member of a court-martial could not be sw- 
tained. 

Not to be con- And it must not be supposed that there is anv- 

fonnded vith , 

the objection thing coutradictory in the last paragraph, to what 
ben of coaru has bccu Said iu another page in relation to mem- 
bers of a court of inquiry. In the case of a 
court of inquiry, the matter is directly applied 
to the persoti impugned, and not considered in 
an inferential, or collateral Ught, and conse- 
quently must exert a corresponding influence 
upon the judgment. But in the other circum- 
stances of considering facts, it is but an accident 
which brings them to view ; and though made 
the subject of discussion, still they are but se- 
condary in their nature, and are never directly 
considered as acts of guilt of a third person. 
caaBmnaing n is not always considered a cood sround of 

officer of pne- i i t - i 

oner, not ai- challenge to a member, that he is the command- 

ways a tiiffi- , 

eient canae of ingr oflSccr of the pnsoucr's rcfiiment It is an 

challenge ; mch ^ j: o 

leiatioii be- undoubted fact, however, that as a rule, the ap- 

tween member •»» n* / 

•nd piMOMr pointing a ^commanding officer, a member of a 
wroided. couit-martial is bad, and should, if possible, be 

avoided. Especially in cases where the prisoner 
is serving with the commander of the r^ment 
to which he belongs, is it probable, that some 
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prejudice may exist from previous, or imperfect, cKAPm 
or ex parte knowledge of the circumstances indu- ^"' 
cing the trial. This, of course, applies to com- 
manding officers of every description ; that is, of 
posts, and detachments, as well as of regiments. 

There is no prohibition by law, or regulation, 
to the appointment of any particular officer as 
member of a court-martial, and it happens there- 
fore, at times, that officers bearing an objection- 
able official relation to the prisoner, are named 
for such duty. 

Having declared an opinion unfavorable to the Dedaimtson or 
prisoner, maliciously, is a good cause of chal- Torabietopria. 
lenge. This rule of law is extended very much, ^^ ^bij. 
and the mere expression of opinion, relative to *'^' 
the subject of investigation, is held to be suffi- 
cient 

It is a valid cause of challenge that a member it ii a good 

• x*i.j^ 11V 1 challenge that 

IS a material witness, and has been summoned a member u a 
on the trial. If a member is merely required to neo. 
speak as to character, the objection is not ad- 
mitted. There appear to be good reasons for 
this rule — and should a member, not having 
been challenged, after having been duly sworn, 
be unexpectedly called upon as a material wit- 
ness in the case, he is not thereby disqualified 
from discharging his duty as a member of the 
court, though it might prove better that the 
character of judge and witness were not united. 
In a case like this, where the member is called when a mem- 

A'^ J ., . beriawieipect- 

upon to testify, and the examinatioiL or cross- ediy called ui>. 

• x- • /. i_ 1. J. J. on to testify 40 

examination is of such a character, as to exas- the mauen in ! 
perate, or irritate the feelings of the witness, it to b^'nTn^d 
is advisable that the member should not resume 
his seat ; and if the number present be sufficient 
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cHAFTBE to coatinue the proceedings, the court may au- 
— thorize, (and he may desire it,) his withdrawal 



In fact, it is a safer rule, that in every case, in 
which a member happens to be examined as a 
material witness, he should be withdrawn from 
the court ; for it is certain, that the facts to which 
he deposes, must, to some extent, be an expres- 
sion of his opinion of the matter*in issue. 
Member of the The objection to a member, on the eioond 

nine oompeny « 

or regiment not that he is a member of the same reinment or 

ft ouMe of duu- , 

knge. company with the prisoner, is inadmissible; 

though there are circumstances of official rela- 
tion between a prisoner and his captain, or com- 
manding officer of the company, which might 
authorize such cause of exception to be eat&c* 
tained. 

ci»n«««^ It was formerly maintained in the conunoa 

Bember uler ^ 

beinff iwoni in. law courts, and such doctrine was stated and ad- 
vocated by some military writers, that " no juror 
can be challenged by either party, witfunU am- 
sent, after he hath been sworn, whether on the 
same day, or on a former ; unless it be for some 
cause that happened since he was sworn." 

But this rule, however, has been superseded 
by a more humane and reasonable practice, and 
what appears to be in strict conformity with the 
requirements of justice ; for, as Mr. Tytler ob- 
serves:* "there is no reasonof justice, or of com- 
mon sense, that should preclude a prisoner from 
challenging, on sufficient cause, any of the mem- 
bers after the court is sworn ; provided, be had 
no opporttmity of moving his objection before that 
form was gone through. An objection cannot be 

1 Page 231. 
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said to be waired, which the objector had no chaptcb 
power of urging." ^"* 



pourts-martial will accordingly admit excep- JJ^"2J^^ 
tions taken to a member, for good and sufficient <^<^^ 
cause, discovered after the member has been 
sworn. But if a cause of challenge, known to 
the prisoner prior to his arraignment, has been 
waived by him, it cannot subsequently be uiged« 

Challenges to the array, are at once an excep- chaUengM to 
tion to the whole panel or court ; but such chal- * "™^' 
lenge is seldom offered, though it may arise 
ftom a want of competency, or jurisdiction of 
the court to proceed with the trial. 

The proper time for making a challenge to a rnme for ma- 
member, is after the warrant for holding the 10^. 
court has been read, and previous to the arraign- 
ment The prisoner first states his objections, 
if any, to the member, or members ; and after 
him, the prosecutor may do the same. 

It has been stated by a military author, (see Opinkntiiatan 

• j^-r t challenge 

the opinion of Sir C. J. Napier, quoted by Cap- ihouidba id- 
tain Hughes, in his work on the duty of judge 
advocates, at page 41,) that " when it is practi- 
cable so to doj all chaUenges should be admitted. 
It is not only right to be as mild as possible to- 
wards a prisoner, but it is right to let the public 
and the prisoner see that such is the case ; be- * 

sides no officer who has been challenged likes to 
sit as a member of a court, and it is hard to 
oblige him so to do, unless the good of the ser- 
vice demands it" , 

The above quotation embodies a good rule, 
where it is possible, consistent with the public 
interests, to observe it. In fact, as courts-mar- 
tial axe not strictlv bound to the observance of 
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cHAFTSR proof of the cause of challenge, such questiou 
^^' must be left for determinatiou to the sense of 
propriety, or sound judgment, of the court them- 
selves. 
Sh^^ie^^- The principle, then, by which the sufficiencj 
SSI?^ dad- ^^ ^ challenges is detennined, is simply this, 
leng^k deisr. yiz : that the member or juror be perfectly in- 
different ; and without attempting to determine 
the causes or circumstances which may be ad- 
mitted to establish an exception made to a mem- 
ber, it is enough to remark, that in every in- 
stance which may arise, without recurring to par- 
ticular rules laid down by any writer, tbe good 
sense of the court will always enable them to 
determine, whether there is probable ground for 
the belief, that any partial or prejudiced feeling 
exists in the breast of the challenged member. 
2^2^ Now, although courts-martial are extremely 

m^JLf" * indulgent towards a prisoner, in r^ard to this 
*« "nr subject, and are generally disposed to allow a 
challenged member to withdraw, without sub- 
jecting the question to tlie ordeal of proof, still, 
it does not follow that a challenge is, of course, 
upon the assignment of any cause, to be admit- 
ted. While considerations of consequences, 
which may grow out of the future officiad inter- 
course, and relations of the challenger and the 
.challenged party, have a due influence upon the 
minds of the court to induce a liberal rule, yet 
there are emergencies of the public service 
which demand a paramount observance, and by 
which, for the public interests, a court-martial 
will be guided. 

Cf"**i»?w«'**'' The cause of challenge must, as has been 
fwi»H'««i heretofore noticed, be always presented in, or re- 
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dttced to writing by the judge advocate, and is chaftbr 
minuted as a part of the proceedings of the court. ^"' 
This rule tends very much to repress frivolous 
objections, founded frequently in the mere ap- 
prehensions or suspicions of the prisoner. 

There is good ground for a court-martial to rmmm wiiy 
allow a challenge, though not supported by any auo^b^^ 
proof, which does not exist for a like procedure ^th^pnS 
in the courts of common law. The members of 
a court-martial and the prisoner are of the same 
profession, and likely to be called upon, in the 
performance of a public service, to act together : 
it is therefore of consequence tliat a perfect har- 
mony, if possible, should exist ; and ttiat no jeal- 
ousies, or resentments, or suspicions be present 
to mar the success of any enterprise. Limited 
as they are in numbers, and governed, to a con- 
siderable degree, by notions of pride and honor, 
it is certainly desirable that all causes should be 
removed, which, in reference to one another, 
might wound such sentiment These causes do 
not exist in civil life, to introduce into courts of 
justice such a rule, but on the contrary, the rule 
now followed is necessary, for a fair and equita- 
ble division of the duties of jurors, that when 
one is challenged for cause, such cause should 
be made apparent by evidence, given in under 
the obligations of an oath. 

The question, upon 'the admission of the 
grounds of challenge assigned, being decided, 
the court re-opens, and the decision is made 
known. 

The parties being in attendance, the judge ad- Oathi 
vocate proceeds to administer the prescribed 
oath, as set forth in the 69th article of the act 



128 



OP THB TRIAL AND ITS INCIDEITTS. 



CHAPTBB 

vn. 



Nocenary to 
noord the ques- 
tion to the prb- 
oner; and that 
the court and 
the judge advo- 
caie were duly 
I worn. 



Caae of Peter 

Clark, 
■od 



of congress of April 10, 1806. After which tie 
presiding officer aditiinisters to the judge advo- 
cate the necessary oath of secrecy, prescribed 
by the same article of war. 

The mode of administering the oath is as fol- 
lows : the members of the court, and the judge 
advocate stand: the person or persons to be 
sworn lift the right hand, ungloved, when the 
judge advocate recites, in an audible voice, 
« You, Col. A. B., Major B. C, Major D. F., and 
Captain G. H., (thus naming, with his rank, each 
member of the court,) do swear that you will 
well and truly try and determine," &c. &c. &c 
« So help you God." 

The presiding officer then administers the oath 
to the judge advocate, who observes the same 
form ; during which time, all the members of the 
court remain standing, and observe the most 
decorous silence and ^attention. 

It is particularly necessary, that the judge ad- 
vocate should enter in the proceedings, the facts, 
that the prisoner was asked, after the warrant 
for the court had been read, whether he had any 
objection to any member; and, that the anai 
and the fudge advocate were duly sworn. In 
reference to this latter part, — 

It was decided in the case of Peter Clark, a 
seaman, that the proceedings were irregular and 
void, because it did not appear on record, that 
the judge advocate was sworn according to law. 
'^The maxim is, that which dbes not appear, 
should be considered as not existing : and as the 
oath to be taken is specifically given in the act 
of congress, and the important duties confided 
to him, may determine the fate of the accusedi 
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(torn the record which he keeps, it is held to be chaptu 
indispensable/'^ ^^* 



So also in the case of Midshipman Guthrie, it <^ of icd. 
was decided, (June 9, 1840,) for ther same reason, ««. •^ d«a- 
that the omission was fatal.' 

The same oath prescribed to be taken by the oath for regi- 
members of a general court-martial, is likewise nwa oowt*. 
directed to be taken by the members of a regi- 
mental and garrison court-martial. As there is - 
no judge advocate appointed to officiate in the 
two latter, there is no particular oath of secrecy 
required of the recorder, who is always a mem- 
ber of the court, (the junior,) and is therefore 
bound in the same way, respecting silence, as a 
judge advocate would be. 

Whenever several persons are to be tried by conrt to be ra- 
the sfime court, upon diilerent charges, the court ^™J^ n^'^ 
must be re-sworn at the commencement of each m^ST' 
trial, and the record of each case made up sepa- ***^ 
rately, and signed by the president and judge 
advocate. 

It is now that the prosecutor, or prisoner, xppUcatioii ibt 
should state his reasons to the court, if he desire ^^^J"™^ 
the trial to be postponed. Unlike the practice 
of the civil courts, it is necessary that courts- 
martial should be sworn, in order to invest the 
members with a judicial character, and be made 
acquainted with the nature of the subject to be 
investigated, in order that they may understand, 
more definitely, the app)*opriateness of the rea- 
sons for delaying proceedings. 

This motion ought, if possible, to be always ^hen to te 
made before the arraignment and opening of the °^' 
prosecution; though there may be very good 

> Opinions, p. 1229. * IHd., p. 1329. 

17 



130 OF TRB TRIAL AND ITS INCIDENTS* 

csAPTBK causes, arising during the progress of the trial, 
^^* to adjourn the court, to allow the requisite time 



necessary to the party asking it Such adjourn- 
ment may often conduce, essentially, to a better 
developement of the subject undergoing investi- 
gation ; and as courts-martial must adjourn from 
day to day, it would appear altogether proper 
for them to determine, by a sound discretion, 
whether or not, on any particular occasion, a 
longer adjournment would tend to the better 
elucidation of the subject committed to their ex- 
amination.^ 
tWdjurdM Application to delay the assembling of the 
tbi oouit court, from the absence of, or indisposition of, 
witnesses, or the illness of the party, should, 
when practicable, be made to the authority di- 
recting the assembling of the court « 
2j^jg«ni<*» Application by either party to suspend the 
g ^»jfr » to proceedings, may be made to the court subse- 
quent to the swearing in of the members. The 
reasons assigned may be supported by affidavit, 
and if in reference to the absence of a witness, 
the court must be satisfied that the vdtness is 
material, and that the applicant cannot have 
substantial justice without. A precise period 
of time must be named, and it must also appear 

> Naval courts martial cannot adjoom finr a longer period than from 
day to day. (N. Laws, p. 66.) Such has been the interpretatioa 
of the law by naval officers. But it appears to the writer thst 
the restriction it limited to the case of absent members ooly, and 
that therefore, whenever good reasons arise to delay proceedings, 
such as for instance, the absence of a material witnees, or the Ul- 
QMS of the prisoner, dec., dec., the court might justifiably, and le* 
gaily, adjonm over for a reasonable time to meet the emeigeoey 
of the paiticttlar case* 
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■ 

that there is a reasonable prospect of obtaining cHipm 
the witness within the specified time. ^"* 



If illness cause the absence of a witness, a mneH or wit- 



suigeon may, by his affidavit, or by viva voce toitateu* 
testimony, state the inability of the witness to 
attend ; what disease ; and the probable time ne- 
cessary to elapse before the witness may be able 
to appear. 

A court-martial would necessarily be adjourn- coun to id- 
ed at any period of its proceedings, on satisfac- of piiMner. 
tory proof by a military medical officer, (or 
M. D. in civil life, where no military medical of- 
ficer is at hand,) that the prisoner is in such a 
state as to render it dangerous for him to attend 
the court 

In case the illness of the prisoner should ap- >^ be dfani 
pear likely to be protracted to an inconvenient 
space of time, so as to operate to the inconveni- 
ence of the service, the court may be dissolved ; 
and though the trial may have been proceeded 
with, the prisoner would, on recovery, be subject 
to trial by another court-martial. 

In cases where a prosecutor (independent of Prooerfinginoj 

to 00 sQspszdOtt 

the judge advocate) is a party, his inability to on ■cooont o£ 
appear, either from illness or other cause, would 
hardly justify the suspension of tlie trial, except 
for a very limited period. And the reasons for 
this distinction are, that the prosecution is at the 
suit of the United States, and the judge advo- 
cate can assume all the duties of the prose- 
cutor.* 

> Thifl is made tbe mle in Britisb courts-martial, but a pro»- 
ectitcyr, other than the regularly appointed judge advocate to con* 
duct the proceedings before an army court-martial in our senrieey 
is thought to be vaaotboriaed. (Chap. XV.) 
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« 

cHAPTEE Where delay is asked for on the part of the 
^^' prosecution, upon the plea of the absence of a 



St^re^S^ material witness, courts-martial are less ready to 
SJ"*^*^Si^ grant it, than when at the request of the pris- 
oner — and this not only as a principle of com- 
mon justice to afford a greater latitude on the 
side of the defence, but also that the government 
can fix its own time for the trial. 
Pos^xmement But the postponing a trial, or suspending its 
in proc»ediDgB proceedings, upon the application of either party, 
right to either is uot however a matter of right ; for in either 

case the court may, in its discretion, refuse or 
grant the motion. 
comuei for the It is at this Stage of the proceedings also, 

prisoner, or . ».. ,Ti i^^. ^ i 

Amicui cwria, though it may be allowed at any time, to apply 
for the assistance of counsel. Courts-martial 
always admit counsel for the prisoner ; and all 
military writers admit it to be the custom to al- 
low a prisoner to have counsel. This privilege 
of the prisoner to have a friend, (anUcus cwruB^) 
is of advantage to all — ^by the assistance render- 
ed to the accused, and to the court, by frequent- 
ly restraining the conduct of the prisoner. 

£wS*to*2d?" '^^^ coimsel for the prisoner (amicus curue) 
drees the court has a Seat ucar the prisoner, and instructs him 
in writing. what qucstious to ask, which are written upon 
dips of paper, and handed by the prisoner to the 
judge advocate. Whatever points may arise in 
the course of the trial, on which remarks or ar- 
guments are deemed necessary by the counsel, 
must be referred to in that way in writing, as 
this person is not permitted at any time to ad- 
dress the court -during its proceedings. Courts- 
martial have always been tenacious on this 
point, and to a certain extent, not permitting the 
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counsel to interfere in the proceedings, by re- cHAPTBa 
marks, or by pleading and argument, is very ^"• 



wise and necessary. But to manifest this cau- ^°^"32[ 
tion and jealousy to such a degree, as to prohibit ^^'^' 
the reading of the prisoner's defence at the close 
of the trial by his counsel, though a military 
friend may be allowed to do so, seems to have 
no sufficient reason for its support For in what 
way can the court be differently affected by the 
reading of a written argument and statement, 
be it by a military friend or by professional coun- 
sel, since neither language or aigument can be 
otherwise than what such previously prepared 
paper contains. Indeed there exists some es- 
pecial reifesons for granting leave to the counsel 
to read this paper, inasmuch, as having com- 
posed or written it, he most likely is the most 
able and best fitted to read it in such a man- 
ner, by accent and emphasis, as to present its 
character, in a true light to the court The only 
objection to be made is, where the counsel has 
introduced improper or intemperate language, or 
given erroneous impressions as to the facts in 
evidence, and in such a case the court or judge 
advocate should stop the reading of it and mark 
th^ page containing the objectionable part. As 
has been observed above, to allow counsel to ad- 
dress, or speak to the court, might be produc- 
tive of inconvenience, but to prevent his reading 
a written defence, couched in proper language, 
seems to be without reason and entirely unne- 
cessary. 

There have been many exceptions to such 
rule, and the practice should be founded upon 
such exceptions. At the trial of lieut GoL 
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CHAPTER Brant, in 1839, the defence was read by his 
^"' counsel, a member of the Ic^ profession — and 



such has been done in many other cases. 
Primer'i right jf matters not whether the prisoner is to be 

to cooDflel; ^ 

SdSSTto^* tried by a general, a regimental, or a garrison 
iman dengiM. court-martial, as to his right to have the assist- 
ance of counsel. But although the court will 
admit this, still it is competent for them to ob- 
ject to the person designated, and this right on 
the part of the court is founded in the experi- 
wbera Midien euce of service. It is frequently the case, that 
t0d or rejected . among the soldiers there are some who are 
SLrocnndM. kuowu, significantly, as lawyers^ and are apt to 
be very forward and troublesome persons, when 
admitted as counsel for their comradei^ Char- 
acters of this description are much more likely 
to be prejudicial, than assisting, to the cause they 
espouse or advocate; and courts-martial there- 
fore have wisely claimed and exercised the 
right of refusing their assent for the appearance 
of such persons. It will hardly ever occur that 
an objection be made to the appearance of a 
suitable friend for the prisoner, and the rule laid 
down above is only established and acted upon 
for the best interests of all the parties before 
the court, 
^^nsnt of The court having been sworn in the presence 

of the prisoner, the judge advocate reads the 
cHarge to the prisoner in open court, whom the 
judge advocate arraigns, by addressing by his 
proper title or rank, and name. "You have 
heard the charge or charges preferred against 
you ; how say you — guilty or not guilty V^ 
FjoA of the prb- The prisoner may plead guilty, — or not guilty ; 

but it must be made simply and unqualified, as 
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nothing exculpatory can at this time be received, chaptxs 
No special justification can be offered as a plea, ^"' 
as such would be an anticipation of the defence. 
He may stand mute, that is, refuse to answer ; 
or answer foreign to the purpose ; or may plead 
in bar of trial. 

The general regulations for the army, in para* Evidence to u 
graph 228, say, that ^' In cases of enlisted sol- the oriioner 
ciiers, where the prisoner pleads gmUy^ and where ^^^ '^^^ 
the punishment of the offence charged is dtscre- 
tvmary^ including a wide range and variety of 
punishment, the court will receive and report in 
its proceedings, any evidence that may be offered 
in behalf of the prisoner, to illustrate the charac- 
ter and d^ee of the offence." 

By the above, it is perceived, that the action 
of the court, in such a case, is confined to the 
trial of an enlisted soldier, and that the evidence 
to be considered by them must be offered in be- 
half of the prisoner. 

A regulation formerly existed requiring courts- 
martial, in all cases where the prisoner pleaded 
guilty, to receive evidence, so as to afford a full 
knowledge of the circumstances. This rule Was 
made very frequently a question of propriety, 
and particularly where the prisoner, as was 
sometimes the case, objected to the reception of 
any evidence, and claimed the full benefit, as he 
risked the dangers, of his plea. 

It is very evident that cases may arise in 
which it is better for the prisoner, to admit the 
crime as declared, upon the face of the chaige, 
than to enter into an explanation of the inci- 
dents attending, its conmiission, by evidence. 
The rule, no doubt, was founded upon consid- 
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OHAPTBS 

VII. 



erations of justice in behalf of the prisoner, and 
to shield him from an undue punishment, by 
reason of his plea, which, from his situation, or 
ignorance, or any other cause, might have been 
proffered. While in support of the rule, it was 
argued to be of necessity for the information of 
the reviewing officer, to enable him to act with 
more certainty upon the sentence adjudged, and 
so far, in fact, to be in favor of the prisoner ; it 
was contended, on the other side, not to be obli- 
gatory by any rule of law, — ^that it was a right 
the prisoner possessed by choosing or preferring 
the plea of guilty, to confine the notice of the 
court to the crime alleged against him, as it ap- 
peared on the face of the charge ; and finally, by 
referring to the constitution, as illustrative of the 
opinion, by which (for treason, the highest polit- 
ical crime) a confession in open court is consid- 
ered equivalent to the testimony of two wit- 
nesses. 

The practice now is, therefore, to warn the 
prisoner of the danger of such a plea, and to ad- 
Sagwof rach duce all evidence that may tend to mitigate, or 

explain more favorably the conduct of the ac- 
cused. In every instance of this kind, in which 
witnesses are produced, the right of cross-exain- 
ination exists. 

A prisoner may stand mute. The seventieth 
article of war provides, that " when a prisoner 
arraigned before a general court-martial shall, 
ftt>m obstinacy and deliberate design, stand mute, 
or answer foreign to the purpose, the court may 
proceed to trial and judgment as if the prisoner 
had Pr^ilarly pleaded not guilty." And so, 
•hoi .Id a prisoner, having made objections to 



PmedoA oC 

coQrtiHBnrtial 
to wftm the 
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tbe court, which were not allowed, refuse to chaptbb 
plead, or to offer any defence, it would subject ^"* 
him to the same procedure as though he stood 
mute ; and the court would proceed in the trial 
and pass judgment 

In former times, in the English common law judgment ctf 
courts, standing mute brought a terrible penalty ^^^"^ * 
upon the prisoner, by subjecting him to the 
judgment oi peine forte et dure. The manner 
of this punishment was, that the prisoner be 
• sent to the prison whence he came, and put in a 
dark lower room, and there be laid naked upon 
the bare ground, .upon his back, his legs and 
arms drawn and extended with cords to the 
four comers of the room, and upon his body laid 
as great a weight of iron as he can bear, and 
more. The first day to have three small pieces 
of barley bread, without drink; the second to 
have three draughts of water, of standing water 
next the door of the prison, without bread, and 
this to be his diet till he die.^ 

It certainly seems very extraordinary that any 
person would subject himself to such torture; 
and yet there are cases reported of such deter- 
mination, and the infliction of the punishment — 
and the reasons for thus acting are probably to 
be found in a regard to their posterity, as the 
law, at the time, in England, in case of the 
suicide or conviction of the prisoner, forfeited his 
landed property to the crown, but in case of 
standing mute, it was saved to the heir.» 

By the common law of England, obstinately 
standing mute, upon arraignment for certain spe- 

» Hale's Hist. PI. Cor. 

* 4 Black. Com., 325. Note. 

18 
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cHAPTEE cies of offences, was deemed equivalent to con* 
^"' viction, upon which judgment followed.* 

Jfato by ^ A prisoner may stand mute by the visitation 
of God, in which case, if it be only an inability 
to articulate, the court may proceed as though a 
plea of not guilty had been entered. 

In such cases, in the common law courts, the 
court; ex officio^ empanel a jury to inquire whe- 
ther he stands mute, ex visitatione Dei. '^ But 
whether judgment of death (says Blackstone,) 
can be given against such a prisoner, who hath 
never pleaded, and can say nothing in arrest of 
judgment, is a point yet undetermined." 

g|»toji» Jg^ A prisoner may plead to the jurisdiction of 

coot. the court. If a soldier was arraigned before a 

court-martial for a civil crime ; or brought before 
an inferior court-martial not having cognizance 
of the offence chaiged; or if the court-martial 
should not be legaUy constituted, either as to 
the authority by which it was ordered, or as to 
the number of its members— either of these 
would be a sufficient cause of exception to its 
jurisdiction; and an officer or soldier would 
plead accordingly, when similar causes exist, to 
make the competency of the court doubtful. 

pieji In bar of The prisoner may plead specially in bar of 
trial. A special plea in bar of trial, goes to the 
merits of the charge or indictment, and gives a 
reason why the prisoner ought not to answer it 
at all, nor put himself upon his trial for the crime 
allied. 

SpeddpieMin Special pleas in bar, are of four kinds. 1. A 
former acquittal. 2. A former conviction. 3. A 
former attainder. 4. A pardon.^ Such is the di- 

* 4 Black Com., 325. * 2 Ibid. 335. 
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vision by the English common law ; the third, or chaptbr 
an attainder, not being applicable to our comitry. ^"* 



There are other matters which may be plead- LunitaUon of 

timo under um 

ed in bar of trial ; as for instance, that the crime "tatute. 
charged has taken place more than two years, 
before the issuiig of the order for the trial. 
Now, it must be observed, that although this The priioiMr 
plea, under the statute of limitation, when the disjectkn. 
made by the prisoner, is decisive, still, it does 
not follow that the court, upon the waiving of 
such plea, or at the request of the prisoner to 
proceed, notwithstanding, in the *trial, may exa- 
mine into matters said to have arisen more than 
two years prior to the date of the order, by ^ 

which the court martial was appointed for such 
trial. In reference to this point, the attorney 
general, (July, 1820,) observed : — 

^^ In looking into the policy of the article of P0U17 or j» 
war (88th,) under consideration, I do not think 
that it can be properly regarded as confined ex- 
clusively to the relief of persons imder arrest 
On the contrary, I think that its policy had a 
wider scope ; that the prompt prosecution of of- 
fences was considered as essential to the general 
discipline and moral purity of armies ; that the 
design of the rule was to discourage that ill 
judged lenity, which is so well calculated to des- 
troy the efficiency of an army, and to prevent 
those inveterate animosities which find their pro- 
per nourishment only in the remembrance and 
prosecution of state oflfences:" 

^' The rule, therefore, being bottomed on these 
gioimds of public policy, I do not think that it 

> The period within which offences may be tried by naval 
oointa-maitial ia not limited. 
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cHAPTBE is competent to any individual to waive it ; or 
^"* that a court-martial can proceed, even at the ap- 



SSSt"p!SJ^ plication of the arrested party, to examine into 
SflSS^iiSw offences of more than two years' standing pre- 
^jintwo yeai»' yious to the ordcr summoning the court, unless 

the prosecutor can show that the party accused, 
by reason of absence, or some other manifest 
impediment, had not been amenable to justice 
within the time limited by the rule."^ 
Plea of fonnar A former acQuittal or conviction pleaded, must 
oonTictMD. have reference to a trial by a court-martial. 

The same acts, as they may offend against the 
rights of private persons, may also violate the 
% proprieties of military discipline, and as such, 

may be investigated by both civil and military 
courts. This is a principle perfectly well es* 
tablished in the military service, and has been 
acted upon and approved by the highest authority. 
GtM of 04^ In May, 1842, Capt M. T. Howe, of the 2nd 

Dragoons, was tried upon a charge for " conduct 
prejudicial to good order and military disci- 
pline," in having beaten, or caused to be beaten, 
in a cruel and inhuman manner, a private of his 
company. Upon arraignment. Captain Howe 
pleaded in bar of trial, that he had been tried 
and acquitted for the said act, upon an indict* 
ment of manslaughter, and the plea was duly 
verified by the production of the record of ac- 
quittal of the civil court. But the court-martial 
would not admit the validity of such plea, and 
proceeded to trial. Captain Howe was con- 
victed upon the charge, and sentenced to be sus- 
pended from rank, pay, and emoluments, for 
twelve calendar mondis. The proceedings and 

1 Mr. Wirt. Opinions, p. 280. 
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decision of the court, were approved and con- chafiee 
finned* !?i^ 



It is also a settled principle, that a court-mar- coQrt»'iiuutiai 
tial is not to take notice, ex officio^ of a previous tice « ogicio 
trial; and this rule was thus expressed in an ^ii^^**^ 
opinion of the attorney general in 1818.' 

" The plea, js the privilege of the prisoner, and 
if he does not use it, however the fact may be, 
the court will take no notice of it, so as to bar 
the trial. The previous trial could only be put 
in issue by a plea from the prisoner ; and in no 
other way could the judgment of the court be 
judicially directed to it." 

There seems to be a misunderstanding by offi- what oooitip 
cers, as to what constitutes a former acquittal or acquittal or 

conviction* 

conviction. The eighty-eighth article of war 
declares, that, ''no officer, non-commissioned 
officer, soldier, or follower of the army, shall be 
tried a second time for the same offence." 

Now it is clear, that the true intent of these 
words, applies only to such persons described, 
who have been l^ally tried, and have been le- 
gally acquitted or convicted. If the court had 
no right to try such persons, or such offences as 
were charged against them ; or if it was ille- 
gally constituted ; or if its proceedings, were 
contrary to law ; or the sentence unauthorized ; 
such illegality vitiates the whole proceedings, 
and the prisoner must be discharged. Yet, in 
such a case, the proceedings had, do not consti- 
tute a trial, as they were not legally conducted, 
and the prisoner may, upon a new chaige, be 
brought to trial before another court. 

^ General Order, No. 34, of 1842. 
* Mr. Wirt. Opinions, p. 171. 
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CHAPTER And so an arrest; and discharge without trial, 
^'' is not a good plea in bar. In the case of Lieu- 



^^^"^ tenant Gassoway, who was tried in July, 1819, 
the prisoner offered such a plea in bar of trial 
Mr. Wirt, the attorney general, to whom the 
question was referred, said : ^' the fifth amend- 
ment (of the constitution,) provides that no per- 
son shall be subject, for the same offence, to be 
tiuicepat in jeopardy of life or limb. But a mere 
arrest, even in cases punishable in life or limb, is 
not considered as constituting this jeopardy. 
The principle is derived to us immediately from 
the common law. It is a maxim of this law, 
'' that a man shall not be brought into danger of 
his life more than once for the same offence f 
but to give the benefit of this maxim, it is ne- 
cessary that he should have been actually nc- 
quitted, or convicted on a/ormer trials and the re- 
cord of this fact must be produced." (Opinions, 
page 214.) 
piw In btf of A plea in bar, under the statute of limitatioUi 
good, caae of must be good, when a manifest impediment to 
^^^ ^** trial has not existed. In the case of Captain 
Howe, quoted before, there was a plea of this 
kind made ; (the offence was committed on 6th 
December, 1839, and the order for the court 
which assembled to try him, was dated 2nd 
March, 1842 ;) but the court decided, tliat the 
civil courts having taken cognizance of the of- 
fence of Captain Howe, no court-martial could 
assmne a jurisdiction of the matters alleged 
against him during the pendency of the action 
of the civil court, and that therefore a manifest 
impediment did exist to prevent his speedier 
trial. 
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This principle, upon which the rule is predi- cHAran 
catedy has been confinned by a formal decision, * ^'' 
upo^ a like question being submitted by the 
navy department to the attorney general, in 
May, 1839.^ 

The opinion then given, was — as to the power 
of a court-martial to proceed against an offender, 
whilst a prosecution is pending against him be- 
fore a court of criminal jurisdiction for the same 
offence. ''I can feel no hesitation in saying, 
(says the attorney general,) that until he shall 
be discharged from the prosecution pending be- 
fore the civil tribunal, no court-martial can be 
held upon him. Any such interference would 
be to place the military above the civil autho- 
rity, which is wholly inadmissible in our govern- 
ment.^^ 

In cases where the time elapsed, between the The iwiioner b 
commission of the offence and the date of the im^ician : 



Older for trial, exceeds the specified and limited umt impedil^ 
time, it IS held, that, unless the pnsoner urges it 
as an objection, it is not the province of the 
court to inquire into the cause of delay in the 
outset, and before the prosecutor opens the case, 
as such would be to assume the illegality of the 
order ; but the court should assume that " mani- 
fest impediment" did exist, and leave the facts 
to be developed by witnesses in the ordinary 
way. Precedents of this kind, are necessarily 
very few — and the case of Lieutenant Colonel 
Johnston, cited by " Hough on Courts-martial,'' 
at page 469, is rather 'a confused argument, by 
which the rule seems to have been fixed. How- 
ever, such is proper, as it would hardly be de- 

^ Hon* Mr. Onrndy. Opinions, p. 1276 
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vn. 



Pudon. 



Courts bound 
to investigato 
all matter le- 
gally preaented 



to them. 



COTOQS in a court-martial to assume, at the out- 
set of a trial, that the government, or function- 
ary, from whom the order emanated, had acted 
illegally. 

A pardon may be pleaded in bar of trial ; as 
such at once destroys the end and purpose of 
the charge, by remitting that punishment, which 
the prosecution is calculated to inflict.^ If the 
pardon is conditional, the condition must, of 
course, be shown to have been performed 
Thus, if a soldier were charged with desertion, 
he might plead a general pardon by ^e procla- 
mation of the president, and prove that he had 
fulfilled its conditions.^ 

How far a court may legally decline to in- 
vestigate a charge against an officer or soldier, 
for which the party has been previously a^ 
rested, or punished, and afterwards released, is 
by some considered doubtful. Instances of this 
kind have been approved, as in the case of Cap- 
tain G. J. Halliday, of the 10th regiment of foot, 
quoted by Simmons, page 181. I am of opinion 
that a court cannot reject a charge on this 
ground. It may be a sufficient reason for them 
to affix a mitigated, or declare no punishment at 
all ; but when matter, legally cognizable by a 
court-martial, is referred to them for investiga- 
tion by competent authority, they are bound to 
act upon it, and proceed with the trial. 

If a commanding officer, or other, should by 
law be empowered, (as is the case in the navy,) 



1 Black. Com., 337. 

* Such a proclamation was made by the President after the 
termination of the Black Hawk War in 1833, when many aoldieit 
deserted from dread of the cholera. 



OF THE TRIAL AND ITS INCIDENTS. 146 

to inflict a certain kind and degree of punish- csapibr 
ment for some oflfences, and this power should ^^' 
be exercised, then as discipline thereby has been 
duly vindicated, there is no doubt, that a plea in 
bar, under like circumstances, would be sus- 
tained ; and of course the preceding paragraph, 
in which the right of the court to entertain such 
a plea is denied, does not apply ; that is meant 
to refer to cases of mere arbitrary or discretion- 
ary punishment at the mere will of the officer, 
without the recognition of law. 

An arrest of an officer, or the connnement of The pnvioiM 
a soldier, from which the party has been releas- ^or ■Sdie/ 
ed, would not therefore be a bar to trial in all md ^SSTiiT 
cases, as there might exist, or be discovered, 
very substantial reasons for a prosecution of the 
offisnce before a court-martial. Yet the imposi- 
tion of an arrest, or other exercise of authority, 
a^ a mere arbitrary punishment, without an in-, 
tention on the part of the superior officer to call 
for a trial, would be a cause of just complaint, 
though it could not intervene as a reason to pre- 
vent a trial, but would very justly be considered 
in the apportionment of punishment. 

The prisoner, on being arraigned, may plead The priMmer 

1 i»i/*. •/•• •!_ nay plead Uie 

to the want of definite specification in the want or define 
charge, as to matter, or to time, where time is the cha^ 
an essential part of the offence ; or in order to 
fix the identity. The objection urged would ne- 
cessarily be, that the specifications were couched 
in terms too vague, to admit of a pointed or par- 
ticular defence, and that, should another prose- 
cution be urged against him, he could not con 
sistently plead that he had been previously tried 

for the same offence. 

19 
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CHAPTER This objection, however, if the prisoner should 
— prefer so to do, might be put off until the de- 



fence, or be made the subject of observation sub- 
sequent to pleading, since the prosecution would 
in course identify the facts upon which the 
charge was based, and therefore save the priso- 
ner from a second trial on charges built on those 
facts. A total want of specification in the chaise, 
can undoubtedly be urged as a sufficient reason 
for declining all defence, and would render the 
proceedings nugatory, or harmless to the priso- 
ner, as no sentence, under such circumstances, 
could be maintained. The same technical nicety 
which courts of civil jurisdiction observe in 
criminal cases, is not desirable or necessary in 
the proceedings of a court-martial ; and excep- 
tions made to form or matter, are only admitted 
by them when such appear essential to abstract 
justice. When such objections ought to be 
made by an officer, must depend upon his o^^ 
sense of propriety, and what is due to the vin- 
dication of his reputation ; for it must be sup- 
posed, that in cases where the chaise implicates 
the honor of the accused, he would not desire to 
postpone, or avoid a trial, by raising a mere 
technical objection to the form or language of the 
charge, 
w^ Ab If the special f)lea in bar be reasonable, or 

wMMMWeT plausible, though there should exist no precedent 
SeoOT^ for the guidance of the court, it is proper that 

the court should hear evidence on the point rais- 
ed; and if the plea be received as valid, the 
court would adjourn, having committed (o the 
zecord all the facts of their proceedings, and sub- 
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mit such record to the authority by which the cHAirBK 
court was assembled. ^^' 

A plea in abatement may be offered, but as piw of aiMt*. 
such is merely dilatory, there can no essential 
benefit flow from it for the prisoner, and there* 
fore, when there is ground for such plea, (which 
can very rarely happen,) as for a misnomer, or 
false addition, it is competent for the court to 
permit the error to be amended, upon the decla- 
ration of the party ; '^ for it is a rule upon all 
pleas of abatement, that he who takes advan- 
tage of a flaw, must, at the same time, show how 
it may be amended."* 

There is another plea, known in the civil cJJU^lJJirtiai 
courts as a demurrer, which admits the truth of ^^ j<«, ~^«i* 
the facts charged, but denies the inference as al- 
leged by the charge — ^that is, " the prisoner joins 
issue upon some point of law in the indictment, 
by which he insists that the fact, as stated, is 
not" mutiny, or disobedience of orders, or con- 
duct unbecoming an officer and a gentleman, 
&c. ; this plea need not be made, and a court- 
martial would not admit it, as all the advan- 
tages of it may be taken on a plea of not 
guilty. 

It is not a good plea in bar of trial, that the Not » good pi» 
prisoner has not been furnished with a copy of that he Lm not 
the char&:es, or that there is a vanance between chaigw, or timt 

^ ' there i« a Tizi* 

the copy furnished him, and the one upon" which «iic6,&c. 
he is arraigned. Such objection can only ope- 
rate to delay the proceedings, as the court would, 
imdoubtedly, under such circumstances, if the 
difference between the copies of the charges was 

1 4 Black. Com., 334. 
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material, allow a proper time for the prisoner to 
prepare himself to meet the chaiges.^ 

The ordinary plea offered is, "not guilty," 
upon which the trial proceeds. The plea being 
recorded, the judge advocate calls the first wit- 
ness, and gives notice, that should there be any 
persons present in court who have been sum- 
moned as witnesses, they will retire until called 
for^ as it is a rule, that the witnesses of neither 
party can be present during the. examination of 
other witnesses. 

In cases where a prosecutor^ is appointed, or 
appears before the court, who is also a witness, 
it is necessary that he should be the first exam- 
ined, though the fact of having been present du- 
ring the delivery of the testimony by others, 
would not preclude him from being called again 
by the court, should circumstances render such 
a course necessary. It is, of course, much bet- 
ter that his examination should be so full as to 
render such procedure uncalled for. It may 
likewise happen, that a person has heard all the 
evidence given in, and be afterwards cited as a 
witness in the case. This cannot make such 
person incompetent, though, according to circum- 
stances, the character of the witness, &c., it 
might affect his credibility. It is seldom, how* 
ever, in trials before military courts, that such an 



^ The 38th Article of the Rules for the Regulation of the Navy, 
provides for any dlfierent matter which may be alleged against 
a prisoner. '(Homan, Naval Laws, pp. 65, 66.) 

* The case of a prosecutor being permitted to appear, has been 
previously remarked upon as inadmissible, and the author has in- 
aerted the provision above referred to, and in other places in the 
course of this work, in order that the distinction, and objections in 
•U such cases, might be more- clearly understood. 
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occurrence has place, as the witnesses are gen* chaptbe 

eraUy well known, and are duly notified to at- ^"' 

tend, previous to the meeting of the court. 

The judge advocate, or person appointed to judge advooua 
prosecute, may, at the opening of the trial, make ^^Ltement of 
such statement or view of the evidence as he gi^L^^ be 
thinks expedient, being careful, at the same ^**'' 
time, that the language employed by him is per- 
fectly respectful to the court, and applicable to 
the charges. No insinuation of imputations not 
implied by them, would be becoming; and all 
reproachful words to a prisoner are to be avoided. 

This method of opening the trial is not, how- Thu method 
ever, customary with courts-martial in the Uni- Sm u. s. i^ 
ted States army ; but the address is deferred un- ceneniir de- 
til the evidence has been rendered and recorded, 
and the defence made. It thus appears in the 
form of a " reply," and embodies the whole subject. 

Should the case to be investigated, be render- 
ed difficult by many circumstances and facts 
connected with its history, the judge advocate 
might find it convenient; perhaps, in order that 
the court might better appreciate the testimony 
as it is given in, to make a statement of it be- 
fore the witnesses are introduced ; but in ordi- 
nary cases, such a course is hardly necessary— 
and it is therefore not usually resorted to. 

The witness is sworn by the judge advocate,' 

^ 73rd Article of War. The law does not direct by whdm the 
oatb shall be administered ; bat the custom of coarts-martial has * 
fixed the practice, and the judge advocate does so. Before naval 
ooi>rt»-martial the president is required and authorized by the stat* 
ute to swear the witnesses. (37th Art., N. L., p. 65.) It is a re- 
markable fact, that at the trial of Commodore Barron, in 1807, the 
^tn ca s es were sworn by the judge advocate— of course there was 
no judicial oath taken, and consequently no valid evidence heard f 
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CHAFTB& and the same fonn of administering the oath is 
^"- observed as was indicated for the swearing in 



iSJ^^j!So*Iaw. ^^ *^® members. This form is to be observed, 
<*^- with the language prescribed by the article of 

Of the corpo- waT, as a means intended to ensure uniformity 
rd^of ih. ^ ^^^ ^^^^ ^^ administering the oath, particu- 
larly in regard to mUitary witnesses under the 
articles of war. Where this mode conflicts with 
religious principles or scruples, arising from pe- 
culiar sectarian opinions to which the witness 
may adhere, the ceremony of swearing must be 
performed in the way which the individual, ac- 
cording to his faith, may deem most binding on 
his conscience. Thus a quaker affirms, which 
is provided for by the law. Among the variety 
of christian sects, various modes are observed. 
A protestant holds up the right hand, or kisses 
the book. A catholic is sworn upon the cross, 
which he kisses. And Mahomedan, and Pagan 
nations have their ovm peculiar ceremonies, 
which are observed as occasion may require in 
the courts of civil judicature. No particular 
form is essential, except for military witnesses, 
and then the words only are prescribed — ^the 
corporal part of the oath, that is the particular 
action, is left to custom. 

' The name, rank, regiment, or corps, or dis- 
tinctive condition of the witness is recorded by 
the judge advocate at length, so that the person 
may by the description be easily identified. 
Enunination of The examination of witnesses is always in 

the presence of every member of the court ; and 
the " countenance, looks and gestures of a wit- 
ness," are considered of importance as adding 
to, or taking from the weight of his testimony. 
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The maimer of a witness when delivering his chapibb 
evidence, may certainly in most cases indicate. _IEl_ 
the feeling which animates him, and so far enable 
the court to judge of his fairness or disinterest- 
edness in the matter at issue. 

The testimony is sometimes given in the form TMdmony 
of a narrative, but more frequently by interroga- SJcTor by fa- 
tion. Narration in many cases is the most na- ^"'^***"^ 
tural and easy method to observe, because cir- 
cumstances and facts are detailed in the order 
of time, and presents to the mind of the hearers 
a consistent statement — ^perhaps, too, the con- • 
nected order of its recitation may afford some 
means to judge of its fidelity. Interrogation is 
the more direct and searching means of eliciting 
evidence, and also the more certain. 

All evidence received is recorded in the order ad evidenoe k 
in which it is given, and as nearly as may be in ^1t^ 
the very words of the witness. 

This last rule has not always been sufficiently 
attended to, and its importance may be better 
appreciated by a little reflection thereon. 

From the diverse condition of persons who 
are called upon to testify before courts-martial, 
it sometimes is the case that some of them do 
not properly appreciate or understand the true 
import and force of language. Hence it happens 
that terms or even phrases are used by them 
which, are in fact interpreted by the court in a 
sense different from that in which the witness 
used them, and this as a necessary consequence, 
leads to error and injustice. But by making a 
record of the precise words used, and not leav- 
ing to the interpretation of the judge advocate, 
to express the meaning of the witness in other 
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GHAPTJBR terms, — ^and thereby presenting to him and the 
^^' court the exact words employed in the order 
of their delivery, this danger is greatly obviated 
— ^not only by calling up some reflection in tlie 
mind of the witness as to their true signification 
or his understanding of them, but by presenting 
frequently in the course of his statement, a con- 
tradiction in terms. This necessarily leads to 
explanation and a proper application of the tes- 
timony. Shoxild, however, the judge advocate 
use bis own language to express what he con* 
ceives to be the meaning of the witness, and 
thus preserve consistency in his declarations — 
the particular language employed by the witness 
might escape the memoiy of the court, and in 
that way tend to the perpetration of error. 
WitneMM to be Although the rule is fixed that no witness 

should be present in court during the examina- 
tion of another witness, yet it may happen that 
from opposing statements by adverse witnesses 
in relation to the same facts, the court may at 
times find it necessary to confront them. This 
of course is an exception which necessity im* 
poses. . ' 

Coon maT ad- In case a witness should be too ill to attend 
^m of a Bick the court, the latter may adjourn to the room or 

bedside of the former to receive his evidence. 
No part or number of the court can be delegated 
to receive such evidence, but the tohole court 
must attend for that purpose. This rule sup- 
poses that the witness to be examined is at the 
place or post where the court has been ordered 
to assemble. 

The seventy-fourth article of war, provides 
for the reception of evidence, in cases not cap- 
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ital, by the deposition of witnesses, noi in the chaptbk 
line or staflf of the army. This deposition may ^"' 



be made before a justice of the peace, provided ^,5^^t ^ 
the prosecutor and the person accused are pres- ^^l^^^ 
eat at the taking of the same, or are duly no- 
tified thereof. 

" The 74th article of the code, L*"™y>] ^7 
providing under certain restrictions, and in cases 
not capital, that depositions may be taken, nega- 
tives their allowance in other cases ; and the ex- 
istence of the provision sufficiently proves that 
without it, such testimony would not be compe- 
tent, even in those minor cases." — [Attorney 
Creneral's opinions, p. 763 — June, 1830.] 

The provision of law above is confined to 
non-military persons. Members of the army 
may be compelled to attend the court-martial ; 
but as there is no compulsory process to bring * 
other persons as witnesses beforo a court-mar- 
tial, their testimony may be given by deposition 
before a justice of the peace. 

The absence of authority to compel the at- UemaAM upon 
tendance of witnesses not of the line or staff of oom^V' 
the army, may be considered under many cir- pd^tteJ^uDoir 
cumstances a very singular defect, and often- 
times highly prejudicial to public interests, as 
well as dangerous to individual reputation. The 
jealousy which exists in relation to the exercise 
of military power, is founded certainly in sub- 
stantial reasons, but where the administration 
of justice by legally organised courts is hinder- 
ed by the force of such sentiment, there can be 
no doubt of its having an unnecessary and hurt- 
ful influence. Why military persons should be 

debarred of a right and privilege, guaranteed to 

20 



vn. 
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an Other citizens bj the sixth article of the 
. amendments to the constitution, is not perceived; 
and it is verj clear that a compulsory method 
of obtaining the testimony of citizens, to be used 
in military trials, might easily be determined 
without wounding any principle of government 
or right of persons. Trials by courts-martial 
involve the highest interest known to society, to 
wit : — ^those of life and honor, and should not 
such be guarded by every reatonable and neces- 
sary means 1 

This is a proper subject for reflection, on the 
part of our l^slators, and one of great interest 
to every soldier: and it is hoped that many 
years may not be permitted to pass before suita- 
ble notice shall be taken of it 
oi^jecciooabie The custom has prevailed, almost without 

to md oTor tho _ 

chaigM to wi^ exception, of reading over the charges to the 
witness previous to commencing his examina- 
tion. A little reflection must present this mode, 
in many cases, as being very objectionable ; and 
that, inasmuch as it presents the particulars, of 
time, place, and words to the notice of the wit- 
ness, it instructs him in the matter to which he 
has been called to testify. The nature of the 
charges, and the character or standing of the 
witness, may very much, at times, determine 
the propriety of this course : and, whereever the 
reading of the charge may have the effect of a 
leading question, it should be omitted. When 
particular words, alleged to have been used by 
a prisoner, have been inserted in the chaige, as 
in cases of disrespect, &c. ; such words, upon 
reading the charge to the witness, should be 
omitted, as the prisoner might, with great pro- 
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priety, object to their enunciation. It is, of cHAPrn 
course, difficult to distinguish cases in which ^™' 
this mode should be observed or omitted. Each 
particular case, and the language of the charge, 
will indicate the best way of proceeding in the 
examination. (Questions may be framed in such 
a form as to enable the witness to narrate all 
the circumstances of the case. In the civil 
courts, upon criminal prosecutions, the indict- 
ment is not read ovei^ to the witnesses, and 
where no form is prescribed by law, tlie anal* 
ogy of procedure in the civil, may be safely re- 
ferred to by military courts. The safe rule to Rule for the •» 
observe is, that whenever the reading of the """*^^"" 



charge does not, as a leading question, instruct 
the witness how to answer, or make known to 
him the essential minute facts of the charge, it 
may be read to him ; and, more particularly so, 
if, under such circumstances, it tends to shorten 
the examination. The preparation of numerous 
written questions is a very tedious proceeding, 
and it probably is one cause why the charge 
has been read to the witness so generally, and 
lie requested to state at once all the knowledge 
he may possess of it. It is a convenient method 
itt most cases, but wherever there is a suspicion 
of prejudice, or doubt of credibility, the safest 
mode is to proceed by interrogation. 

Q^uestions are reduced to writing by the party QoMtiom n- 
originating them, and read aloud by the judge dST^Ho^ 
advocate, who enters them on the proceedings. ^*°*^ ^ 
Should an objection be made to a question on 
enunciation, the court is cleared, and a majority 
of voices determines whether it shall be put or 
not. A question having been rejected, is not, 
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oHAPTEE therefore, expunged from the record, of which it 
^^' makes part, wiless hy consent of the parties be- 
fore the court, but appears on the record, vnth 
the decision of the court. It sometimes happens 
that a question when propounded by one of the 
parties, or a member of the court, appears too 
objectionable to be read in the hearing of a wit- 
ness; in such case, it is manifestly the duty of 
the judge advocate to ask to have the court 
cleared, before it is announced, and then state 
the objections to it. This is a means of pie- 
venting a witness from being instructed, or led 
in the course of his evidence by improper ques- 
tions, though they are not permitted to be an- 
swered.* 
QnertioDi bf A party before the court cannot object to a 

the court can- • i i 111 

not be objected qucstiou put by the court, though he may to a 
purty. ' question put by a member of it, before the col- 
lective opinion of* the court has been expressed 
in relation to it. All questions originating with 
members, and which have been received, are re- 
corded a8 *^by the court/^ but when made the 
subject of discussion, and rejection, they are 
entered upon the record a? "6y a member^ 
The reception of a question by the court, origi- 
nating with an individual member, makes it a 
question by the court; but where rejected, in 

1 The form obeerved before naval courts is to hand the qnestioB 
to the president for examinatian. This practice seems to be drawn 
entirely fron»tfae practice of English naval courts, where {he 
president enjoys and exercises powers and rights not conceded in 
the United States service. There is no legal or necessary cause 
for the observance of snch procednre, and as it tends to lengthen 
the trial, and to make wearisome and tedious the proceedings of 
the coxirt, without indeed fulfilling any beneficial puiposet it k 
better that it be discontinued. 
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• 



Older to save a contradiction in the record, it is chaftbe 
necessarily written down as by a member. ^^' 



When a witness is sworn, the party who calls The pwty wh« 
him commences the exammation, which is styled ^guv ^^ »- 

* amination. EtX- 

the examination in chief; that being finished, the ■^^^'^ ^ 
opposite party asks what questions he may deem 
necessary, and this latter interrogation is called 
the cross-exammation. uon. 



A reexamination of the witness, by the first ^ 
party, follows the cross-examination, upon such ^ 
points as the latter may have touched on, and 
then the court put such questions as they may 
deem requisite, to elicit the whole truth, calling 
for explanation of previous portions of the testi- 
mony, or requiring a fuller statement of circum- 
stances or &cts, which had been but slightiy 
referred to. A court-martial has certainly the 
right to put questions to a witness at any stage 
of the examination, but such a course has many 
inconveniences, and frequently confuses the pro- 
ceedings ; it perplexes the mind of the party, 
and may, to some degree, derange his pre-con- 
ceived order of examination. It is much better, Pjurti©* to fin- 

iflh their exunb 

therefore, that the examination by the parties nation before 

_ the court pats 

should be completed before the court make any any qneftiau. 
interrogation ; and thus it frequentiy occurs, that 
the necessity of asking any questions is obviated 
by the first examinations. Members of courts- 
martial should bear in mind, that though the 
course and method of the examination by the 
parties may appear defective and prolix, and, 
therefore, fatiguing, yet that every person has 
a particular mode in view, and is proceeding to 
results, which, to those who merely listen, may 
not, at the time, seem to have any connection 
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cHAPTBE with the means ; and that nothmg can have a 
^' more depressing effect upon the mind of the 



party, or give rise to more painful and embar* 
rassing feelings, than the abrupt interruption of 
his plan, by any manifestations of impatience on 
the part of the court. 
Evidence to be The examination of a witness beina: com- 

lead over to ^ 

ymtoem. pletcd, his evidence, if deemed necessary by the 

court, or if desired by him, is read over previous 
to his leaving, to give him the opportunity of 
correcting any errors therein.' Accordingly, any 
remark or explanation, with such a view, is en- 

XuteSSTof' t^^^^ 9^ *^^ proceedings ; but no erasure or 
gejwcoid ai- obliteration of what has been previously stated 

can be made, as it is a matter of propriety and 
necessity that the reviewing officer should have 
presented to his notice every item of the pro- 
ceedings, and to enable him to judge of every 
thing which has been done by the court, or 
which may be made the subject of remark by 
the parties.^ 

All matters which have once been presented 
to the court, as a part of the statements of a 
witness, must have, or may have some opera- 
tion on the minds of the members, though such 
matter may have been subsequently amended, 
or explained ; it is but just, therefore, that the 
same should be presented to the observation of 
the revising authority. Immaterial matter, which 
has been offered by inadvertence, might be, the 
parties not objecting, expunged from die record ; 
but courts-martial shoidd be cautious in allow- 
ing this, as objections, or questions thereon^ 
might, at a subsequent period to die dissolution 
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» 

•of the court, be raised, and be productive of ill oha?tbb 
consequences. ^"• 



Should either party perceive, after having QMrtioMbya 

* •' * ^ p>L^ pot 

concluded his case, that a material question had through ow 

been omitted, he submits it to the court, who ^ oonciiided 

big eaie* 

will always allow it to be put. This is condu- 
cive to the ends of justice, as well as satisfac- 
tory to the individual asking it, and is believed 
to be perfectly in accordance with the rule ob- 
served in the civil courts. 

Reading over the testimony of a witness pre- Testimony ef 
vious to his leaving the court, and after he has be read dming 
finished his statement, is a very useful rule, and hLcraM^uumi 



often may prevent a subsequent perplexing ex- 
planation. But the testimony of a witness should 
not be read to him during, or previous to his 
cross-examination : such a course might defeat 
the very ends and purposes of a cross-examina- 
tion. 
The opposiufi: party to the one calling a wit- opponte putf 

rr tj r J , "*7 cro»ex- 

ness, I^is the right of cross-examination : and so, umn«^ 
should the prisoner, having cross-examined a 
witness, and subsequently call the same back to 
be examined for the defence, it would be held to 
be an examination in chief, and the right of 
cross-examining the witness could be claimed by 
the prosecutor. 

The witnesses called by the prosecutor having t^pt^^;^ 
been examined, and all the evidence to substan- in^tit^^.' 
tiate the charges submitted to the court, the ^ri!!^er b^ 
prisoner enteris upon his defence. Should it be ^^^^^ 
necessary for preparation, the court, at the re- court may 
quest of the prisoner, would grant time to ena- Se^imer.^ 
ble him to proceed with more certainty or pre- 
cisioiL 
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*Il must be distinctly understood, and obseired^ 
^^' in the conduct of all militaiy tiials, that the 
""'■^w pnifcsecuiur must, during the piosecution, and be- 
^'•^' *""* ^^^ ^^ pri>c«ier comes on his defence, produce 
^' La aJ the evidence he has to support the charge. 
After the prosecution has been closed, which 
must be announced and entered upon the record, 
DO further proof in support of any alleged spe- 
ci£c fact in the charge can be received* 

The adherence to this rule is not only neces- 
saiT. to preserve a congruous method in the de- 
v^ivpement of the proof for the prosecution, but 
alM> It) sMaLid against any advantage being taken 
of tLe prl>^4ier aAer the method and means of 
fcL> ut: ft nee have been revealed. 
^r Wii>Es>es KT the defence are examined in the 
sairie on:i r. as thi^se presented on the part of 
V.^ j^ry^KK 1-; *k *n. The prosecutor cross-examines, 
aiii iLe jr;>.»:)er le-exaraines to the same extent 
all.^wed to the prosecutor. 

The examination of witnesses being dosed, 
tbe pri^^''ner takes this time to address the courts 
when, bv anrument and statement of the facts 
as shown in the evidence, he presents to the 
<vMirt evt^ry consideration which may tend to 
woAken iho force of the prosecution. The great- 
est l;Vrty, consistent with a strict propriety, es- 
poc iall y in regard to third persons not before the 
court is at all times allowed a prisoner : and he 
i^icsvfv^^^ may impeach, by evidence, the charac- 
trx i«f witnesses brought against him, and remark 
4*01 On^ir testimony, and the motives by which 
t>K*^v and the prosecutor appear to have been ac- 

Yot in the indulgence of such a course, it must 
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be lemembered, that coarse and insulting Ian- %chaftbe 
giiage cannot be tolerated. The most vigorous ^"* 



defence is not at all incompatible with refine- JjJ^if^^ 
ment of language and propriety of demeanor; p^crSfe 
and an accused person should be well assured, °J^' ^^^ 
that so far from helping his cause, that coarse ^"^ 
epithets and vulgar imputations, will most assu- 
redly operate to his disadvantage. The court 
itself would, too, feel bound to interfere and 
check a prisoner, who should thus foi^t what 
was due to himself and others, and state to him, 
if necessary, that the course he was pursuing 
would not weigh with them, or operate in his 
favor. 

Should either party, in the course of their ex- New mattar 
ammation of the witnesses, or by bringing for- Sd^bJ^o^lSSa 
ward new ones for that purpose, introduce new ^*^' . 
matter, the opposite one has the right of calling 
other witnesses to rebut such new matter. A 
prosecutor cannot be allowed to bring forward 
evidence to rebut what has been elicited by his 
own cross-examination, but must be confined to 
new matter introduced by the prisoner, and sup- 
ported by the examination in chief of the pris- 
oner. 

The address of the prisoner, prepared subse- Prifoner't ad- 
quent to the reception of all the testimony, is mi. 
read by the prisoner, or if any cause should 
prevent his so doing, it may be, at the request 
of the prisoner, read by his counsel, the judge 
advocate, or a military friend. 

The restrictions against professional counsel 
in this respect, is not, in the army of the United 
States, urged so tenaciously, as seems to be the 
case in trials before courts-martial in the British 

21 
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army ; and in point of propriety, the indulgence 
granted to prisoners, on this part of their trial, 
may be said to be supported by good sense. 
Lawyers, technically as such, are not recognized 
by courts-martial, though permitted to appear as 
a friend, to assist the prisoner with advice in the 
conduct of his defence ; and therefore it is, that 
interruptions by nice distinctions or pleadings, 
orally, are not permitted. Such pleadings, too, 
would be entirely out of place, and tend to no 
good result, bUt on the contrary would embar- 
rass by delays the business of the court. These 
objections, which are substantial, when applied 
to the business of the trial merely, ought not to 
have any weight, in considering the propriety of 
permitting the counsel to read the address — as 
it is very certain that such privilege cannot be 
urged as precedent to procure other indulgence, 
nor affect in any way, prejudical to the service, 
the proceedings of the court. 

The judge advocate, or the prosecutor, can al- 
ways claim the right of replying to the defence 
of the prisoner, and the court will generally 
grant a reasonable time for the preparation of it 
When the reply has been read the trial is closed. 
Should the prisoner have examined witnesses to 
matter not touched Upon in the course of the 
prosecution; or should he have reflepted upon 
the credibility of the prosecutor's evidence, the 
•c^ fa*iE**" prosecutor is allowed to examine witnesses to 
lowed to exam- the ucw matter, and for the re-establishment of 

ine oilier wit- ' 

wmm torching the character of his witnesses ; and the court 
will be particular to confine him, in his further 
examination, to the new matter introduced, as 
he cannot be allowed to examine on any points. 



JndM Advo- 
C8lie*t r^j^t to 
feply. 
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which in their nature he might have foreseen graptee 
previous to the defence of the prisoner. ^"' 



What is new matter must be judged of by what is 

•' ^ "^ matter. 

the court, and the facts of the testimony will 
enable them to judge correctly. For instance a 
prisoner might allege and produce evidence to 
show that he was compelled to do a certain act 
by others, or that he omitted the performance of 
some duty from unavoidable accident or severe 
disease. This defence, as it could not have 
been foreseen by the prosecutor, or at least it 
ought not to be assumed, that he might have 
anticipated it, would admit of the examination 
of witnesses to counteract it, or the production 
of other legal evidence, as might be necessary. 

Cross-examination of such new witnesses, ac* 
cording to the extent of the examination in ^Ii^JST'r^ 
chief, is permitted to the prisoner, to whom, ^jS^J^T^ 
when witnesses are introduced in the reply, a 
rejoinder is allowed ; but he is not permitted to 
C2JI other witnesses, except to fortify the char- 
acter or credit of such of his witnesses, as may 
have been impeached by the prosecutor in his 
reply. To an extent, determined by the argu- 
ments of the prisoner in his rejoinder, is the 
prosecutor allowed a second reply — which is 
called a sur-rejoinder. 

But these various addresses to the court, are q^^y^ ,^, 
very seldom called for, and are quite unusual ; 
though cases may occur in which the parties 
deem it advantageous to claim and exercise the 
right. 

Pleas in bar of judgment are seldom or ever piea in iw 
made — ^all such matter would be embodied in ®^^***™^ 
the defence. The pleas and excuses which 
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CHAPTER protect the committer of a forbidden act from 

^"' punishment, are confined to the want of, or the 

defect of, will. 

Lonatics. Mia- Limatics are not criminally chargeable for 

<^ce'^o- their acts, while laboring under such incapacity. 

take in point of So misfortuuc, or chauce, and ignorance m some 

law no aefence. i i /• i /• 

cases, may excuse the unlawful act of a man. 
But a mistake as to a point of law, is no sort of 
defence. And ignorance of the military law, or 
the rules and regulations, which it is the duty 
of military men to be acquainted with, is not ad- 
missible as an excuse for the non-observance of 
them. 
icmoranoe, The iguorauce which is spoken of above as 

CUM. being at times an excuse for the act, is a defect 

of the will — as where a man intending to do a 
lawful act, does that which is unlawful, as for 
instance, where one intending to kill a robber or 
' house-brftaker, kills an innocent person — such 
an act would not be criminal, 
comjniirion, or Another plea, and which is one of importance 
oesdtjr. to be understood, as it may frequently in mili- 

tary trials be brought in question, is that of com- 
pulsion or inevitable necessity. " These are a 
constraint upon the will, whereby a man is 
urged to do that which his judgment disap- 
proves ; and which it is presumed his will (if 
left to itself) would reject. As punishments, 
therefore, are only inflicted for the abuse of that 
free wiU, which God has given to man, it is 
highly just and equitable that a man should be 
excused for those acts which are done llxrough 
unavoidable force and compulsion."* 
This plea when founded upon the obligation 

1 4 Black. Com., 26. 
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r it is a nice ^"* 
V may plead ^^IS^ST^^ 
'-<' order of a 5"*?!i7**' 

tiionty. 

I Move to be il- 
i.King to yield 
;iic presumption, 
'i Iiese questions, 
• < ourts-martial, are 
' ' > military discipline, 
• .IS a consideration of • 
n fore, courts-martial 
lilt* principle of excul* ^ 
Hesitancy in the ex- Hentwicr-. 
•. (Ut is clearly, under most SSf*™*"' 
■us offence, and would sub- 
ponalties; but actual dis- 
t* which the law has stigma- 
. . H st degree, and against which 
• \treme punishment of death ; 
. , a a offence of this nature, firom 
.;< r which might result from it, 
> nicely scrutinized by courts-mar- 
• istification would be admitted upon 
that there was no lawful authority 
unand given. 

iiiciple of conduct is, that ill^al orders jnegai orden 

obligatory.* This must appear as a con- "°* obii«»tonr. 

e to the purposes of military service, 

,at all orders are given in furtherance of 

objects contemplated by the laws, creating 

! ^rcnerning the military establishment. But 

. . * difficulty of distinguishmg, at times, whether SS^Jtt 

la order is ill^;al or otherwise, and the degree SSS^ ^^ 

1 9th Article of War. 



166 OF THE TRIAL AND ITS INCIDENTS. 

cHAPTEB of ill^ality which characterizes it, must make 
^^' a decision on this subject always doubtful and 



dangerous, when a refusal to act is to follow it 
To disobey an unlawful command of a superior 
is undoubtedly lawful ; but this must be under- 
stood, for its true and practical intent, to be 
limited to such orders as are plainly and pal- 
pably in violation of the well known customs of 
the army or the laws of the country, and not in 
cases in which the question of legality is merely 
• doubtful or undecided. In every case then in 
which an order is not clearly in derogation of 
« some right or obligation created by law, the 
commands of a superior must meet with imhesi- 
tating and instant obedience. The necessity of 
military obedience is so apparent, that in cases 
in which the question of right might be brought 
for adjudication before the ordinary courts of 
law, it cannot be supposed that the latter would 
hold a soldier very strictly responsible for an act 
resulting from obedience to an order which was 
'^ not in itself so glaringly opposed to all law, as 
to be apparent without reflection or considera- 
tion."^ 

The particular cases, in which disobedience 
may be justified on the plea of unlawfulness of 
command, is of difficult ascertainment, and must 
be considered and judged of in connection with 
the necessity of military obedience. 
Compukioii by There is also a species of compulsion or ne- 
SfdJSJT**' cessity which arises from " threats or menaces, 

and which induce a fear of death, or other bo- 
dily harm, and which take away, for that rea- 
son, the guilt of many crimes and misdemean* 

1 Siiwmnng on Courta-M artial, 207. 
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ors."^ This sort of compulsion may be pleaded cHipm 
in cases of mutiny and rebellion by soldiers ; ^°' 
but it must be understood that the. fear which 
induces to such acts, must be just and well 
grounded, and not proceed from a too easily 
alarmed imagination; and this force and fear 
must continue too, all the time the party re- 
mains with the mutineers. The cases showing 
the degree of compulsion which may excuse 
criminal acts, cannot of course be defined, but 
the law is certain in its principle of judgment, 
and while a strict regard from' motives of policy 
and necessity is expected from the soldier to 
military commands, it sets a limit to that ob- 
servance of them, which runs into the extremes 
of a blind obedience, to the great peril of the in- 
dividual, and the state.^ 

> 4 Black. Com., 29* 

* Captain Hough, at p. 364, gives a case in illustration of tbis 
nibject, which is also quoted by Captain Simmons,* at p. 209, as 
follows: — **In 1613 a sergeant (a German) of H. M. 60th regi- 
ment of foot, who had originally deserted from the French^ en- 
tered (hat regiment by a voluntary enlistment. On the advance 
of the army, under the Duke of Wellington, into Spain, he was 
taken prisoner by the French* To save lus life, forfeited by the 
act of desertion^ he entered into the corps des Itrangers^ set apart 
in the French service for such men, as an inducement to them to 
return to it. At the battle of Vittoria, he was again taken pris- 
oner by the English, and a general court-martial was ordered to 
tiy hira for desertion. The first sentence acquitted him of the act 
of desertiany there being the powerful inducement to the act, that 
of saving his life ; but the sentence was revised, and it is stated 
that on revision, he was sentenced to suffer deaths and was after- 
wards shot in the presence of that division of the army to which 
he belonged. I also understand that it was intimated to the above 
eoort that the excuse pleaded by the prisoner was inadmisnble, 
as he should have preferred death rather than to have entered the 
service of the enemy.*' 

In the above case there seems to be some confusion in the state- 
ment of the facts. If the prisoner was, tried for desertion^ it is 
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Among the decided and indisputable pleas of 
_ excuse, is that of insanity ; which, of course, by 
rendering the unfortunate person irresponsible, 
remits all punishment. But if the lunatic has 
intervals of reason, sufficient to permit him to 
distinguish the moral bearing of his actions, and 
such powers of intellect as to enable him to re- 
strain his passions, by which he was excited to 
crime, he must be held to answer for his beha- 
viour during such intervals. 
i>i«iK»nnMi^ Drunkenness, or intoxication, is a species of 
bf tiM kw M madness ; but as it is produced by the voluntary 

act of the person, it cannot be held to excuse 
criminal acts. Indeed, the law, strictly speak- 
ing, considers it rather as an aggravation of the 
offence. The necessity of considering intoxica- 
tion as no excuse, arises from the ease with 
which such condition may be assumed or feigned, 
and not to permit one crime to be pleaded as a 
privilege or justification for another. 

Thus it is seen, that according to the princi- 
ples of legal judgment, no palliation of an of- 
fence is admitted on account of intoxication; 
and yet, from the habits of soldiers, and the 
character of offences most frequently perpe- 

clear tbat the plea of the fear of death had induced him to enter 
or reenter the French service, was no excuse for the act, and the 
finding and sentence of the court were legal ; but if the prisoner 
was arraigned for entering the enemy's service, considered (ooii- 
structively) as an act of desertion, it is manifest that his )dea 
ought to have been received, for his conduct in that paiticular had 
been induced pro Htnore tnorHs, and he was therefore excusable. 

During the war of 1812, many of our seamen were stmilsriy 
situated by impressment in the British navy — ^which, if to serra 
there against their country, had been a crime by the laws of the 
land, making them amenable to trial and punishment, would hav« 
bean a legal justification. 
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trated by them, it is difficult, not to consider 
such maxims as opposed to humane reason. . 
Where there is no certain, or apparent predis- 
position to commit the offence charged against 
a prisoner, and where its enormity is not such 
as to shock the sentiment of humanity, courts- 
martial do at times consider this excuse as hav- 
ing some right to consideration ; though it must be 
remembered, that it is only received in extenua- 
tion, (if at all,) of the smaller and lighter offences. 

Voluntary drunkenness is a vice, which brings evOi or dnmk- 
in its train countless evils. In military life, as ^Zfliata. 
in the civil walks of society, crime follows its 
footsteps, and introduces disorder and insub- 
ordination, which require all the severity of law 
to check or suppress. There are, indeed, few 
offences in the army, in any degree aggravated, 
which do not proceed from the indulgence of 
this vice ; and expences and inefficiency are 
thereby entailed upon military commands, to the 
great detriment of the public service. 

It is gratifying to know, however, that a happy bmu of tho 
change in regard to this habit, has been gradu- S^ISIS^T^ 
ally making way among the private soldiery, dwuse. 
within a few years past, and it is hoped, that 
sufficient inducement may be offered to stimu- 
late the weak against the approaches of so 
dreadful an enemy, and reclaim the fallen from 
its jfearful dominion. 

If the healthful example, offered by the offi- Heaithfu m- 
cers of the army, to the men subject to their J^*^^** 
control, may be, in relation to this subject, 
deemed a means of preventing the introduction 
of and indulgence in the vice spoken of, there 
is then^ from this cause, much to rely upon. 

22 
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cHAPTEE The severe judgments which courts-martial are 
^'' disposed to pronounce upon delinquencies of 
this nature in the case of commissioned officers, 
have restrained young men from excess, and 
preserved them from the moral impurity of such 
offences. But this is not the only influence 
which has been active for their preservatimt 
A high intelligence, a fixed standard of m<»rals, 
derived from and impressed by the judicious 
cultivation of their faculties during the proba- 
tionary term of study at the military school at 
West Point, exert a paramount power over 
them for the conservation of all the proprieties 
which should attach to their condition in life as 
citizens and soldiers. 
mfaBpoitanoe it is, emphatically, to the military academy, 
of tb« miutary siuce the period when it attained sufficient vigor 

of administration and means of instruction, to 
supply the annual vacancies in the several reffr 
ments and corps of the army, that tiie high qual- 
ities in morals and in mind, which have distin- 
guished the body of military officers must be 
ascribed. 

With benefits flowing from an institution of 
learning, not only estimable in the profession for 
which its pupils are trained, but eminentiy ad* 
vantageous to the community at large, by the 
diffusion of scientific knowledge so important in 
the practical labors of our country, it is remark- 
able that such vehement opposition as has at 
times, been manifested to its continuance, should 
have been made. Yet political proscription 
and individual resentments have been enabled, 
by specious, though unsubstantial imputations 

1 Since the year 1816. 
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;: it y of its goverament, to agitate chaptbr 
its abolition, and which required ^" 
and intelligence of disinterest- 



iic legislators to resist and over- 



charge to b 
Tertigftted. 



CHAPTER Vm 



FINDINO. 

YQi^ The charge having heen investigated hj the 

^^^hioaot^ production and examination of all .the evidence, 
•"•^ which the parties have deemed necessary, it is 

now the business of the court to decide upor 
the question of guilt. 
Every aDegap " ^^ uccessary, however, before proceeding to 
S!?J5*?L 4« this stage of the trial, that each and every alle- 
•^ " " ^ g.«onlade .gdnst *e prisoner should S, M, 

inquired into ; and this too entirely without re- 
ference to the proof of any one item, which 
might even call for the uttermost sentence 
which a court-martial can award, either against 
the life, or the commission of the offender: — 
and, so too, must a distinct judgment be pro- 
nounced upon every specification adduced in 
support of the chaige. 

It is not, therefore, sufficient that, upon the 
finding of guilt of the more aggravated portions 
of the accusation, the court should rest satisfied 
with such proof, and omit further investigation 
of the remaining portions, but will continue its 
inquiries until the whole of the accusatory mat- 
ter has been sifted. This is apparent, if it is 
considered that courts-martial in their judgments 
sometimes commit errors, in regard to evidence 
or the just consideration of the offence, techni* 
cally considered, under the specification of faets^ 
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and, therefore, an omission on their part to fully cHAimR 
examine and decide upon the entire charge, or ^"- 
chains, and specifications, would be productive 
of delays, and hindrances to the service, as well 
as, in many cases, be highly prejudicial to the 
party tried, as tending to prevent a declaration 
of his innocence of the offences imputed, and 
thus fireemg hun from the censure and partial 
judgments of the public. 
Every member should fully satisfy himself of 




the extent and value of the testimony on record ; the 
and, for this purpose, a fair copy of the proceed- "^ 
ings is laid upon the table, or read over by the 
judge advocate, for the convenience of reference, 
and to make certain, while the subject or partic- 
ulars of the evidence is still fresh in the minds of 
the members, that such copy is a faithful tran- 
script of the same. This is of importance where 
the case is intricate, or the testimony volumi- 
nous ; and it is also a very useful practice for the 
judge advocate, in such cases, to prepare an in- 
dex, or short notes of the evidence, in order ths^t 
reference to the record may be made more easy. 

It is hardly necessary to observe, that the de- caimnMiindw 
Uberations of the court for the object of final de- q^SS*^"* *" 
cision, should be characterized by perfect calm- * 
ness of manner and conversation ; and that each 
member should endeavor to dispossess his mind 
of any prepossessions or prejudices which may 
lurk therein, so as to approach the question 
about to be submitted for his determination, 
with perfect indifference or impartiality. 

Patience of labor in the investigation, and 
caution of deliberation in the comparison and 
weighing of circumstances, are essential qualities 
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in the character of a judge,— as important in the 
. search for truth, as int^;rity of heart for the de- 
claration of it High and responsible is such a 
position, and the due appreciation of it, while it 
evinces a vital honesty in the bosom of the indi- 
vidual, is the only sure guaranty for the becom- 
ing administration of justice. 

coortniayre- It is perfectly competent for the court, at this 
period of their proceedings, to call back a vnt- 
ness for the purpose of asking any particular 
question thought necessary; but the parties 
must be present during such further examina- 
tion. Indeed, before the finding, the court can 
recall a witness at any time. 

As has been observed above, it is necessaiy 
for courts-martial to exhaust the whole chaiges 
which come before them, by expressly convict- 
ing or acquitting the prisoner upon each allega- 
tion made against him ; and it often happens 
that there is a great contrariety of opinion as 
regards the application of the evidence to the 
several points, and the degree of culpability of 
which the prisoner is to be found guilty. Grow- 
ing out of this cause, although it has been ob- 

Pbcyrioo^w- jected to by some, yet it is considered a good 
practice for the members to indulge in a candid 
conversation upon the true meaning, or import, 
of the evidence recorded, and thus enable every 
member to hear and understand tlie ailments, 
in favor of, or against giving it weight in their 
decision. This course is considered of great 
propriety, and affords an opportunity of correct- 
ing, by the reasoning or observation of the ex- 
perienced members, any hasty or erroneous opin- 
ions which may have been formed by the young- 
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er part of the court. It certainly should not be cbaptxe 
considered as dictating to, or improperly influ- ^°'' 
encing one portion of the members by the opin- 
ions of the other ; nor, when the legal rule, that 
the younger members shall vote first is^ consid- 
ered, should it be supposed that the purpose of 
the rule is destroyed by such conversation ; be- 
cause, in the development of the views of the 
individual members, the power of truth and 
reason must be supposed to operate equally 
upon all. Indeed, from the nature of the de- 
liberation under consideration, there must be, to 
some extent, an interchange of opinion, by refer- 
ence to one another for the ascertainment and 
correction of specific facts ; and the prescription ' 
of the law, by which the vote of the junior 
member is directed to be first taken, can hardly 
be supposed to have been intended to shut out 
all the aids of open discussion, and to compel 
the members to seek their opinions under the 
veil of mute reflection. 

Mr. Tytler, in his essay on military law, ex- qpfaioni • 
presses himself in one part of his work to the *^^^^Vti«* 
same effect. " Where there are," says he, " dis- 
tinct and separate charges or articles of accusa- 
tion, the president and members of the court 
reason and deliberate separately on. each charge; 
candidly discussing in a free and open conversa- 
tion, the import of the evidence, and allowing its 
full weight to every argument or presumption in 
favor of the prisoner."* 

In another part of the same work,' when 
speaking of the advantages of the mode of trial 
by court-martial, the writer says, " In the sen- 

> ^oge 163. * Page 80. 
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CHAPTER tenccs of courts-martial, no concession of the 
^"'* right of private judgment is necessary. All the 



members of the court have their unbiassed judi- 
cative power ; and even the influence of opimon 
is guarded against as far as possible, by the 
order in which the opinions and votes of the 
members are given : the youngest member of 
the court being required to give his opinion first, 
and the rest following in progressive seniority 
up to the president, who votes last," 
incoittiiitancr This latter view is somewhat inconsistent 

ofilM opinioof. 

with the previous one quoted, and might tend 
to confuse and make unsettled the practice of 
courts-martial on this point. But the opinions 
of other writers advocate the practice recom- 
Proprirty of mended — and Major (now General) Vans Ken- 
piTn^^ Yam uedy dccidcdly approves of it in his remarks on 
•na^Y' courts-martial. In treating this portion of his 
subject, he says — "Did, indeed, *the president 
and members of the court (as recommended by. 
Ty tier) reason and deliberate separately on each 
charge, candidly discussing in a free and open 
conversation the import of the evidence, and«al- 
lowing its full weight to every argument or pre- 
sumption in favor of the prisoner,' it would con- 
tribute greatly both to the unanimity and correct- 
ness of the verdict But courts-martial are 
averse to sucii discussions, as they think that 
they must tend to bias and influence the opin- 
ions of the members, and thus render their votes 
not the conscientious dictates of their own judg- 
ments. This, however, is refining too much, and 
BO far from tliere being any impropriety in such 
discussions, they would on the contrary, ma- 
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opinion of the members, as deUveied at the time 
. of trial, should be preserved. For what pur- 
pose then was that provision introduced, if it 
were not for the exoneration of the individuals 
composing the court, who did not vote in accord* 
ance with the judgment of the court ; or bow 
could such facts be ascertained from the vague 
and uncertain recollections of men after a con- 
siderable lapse of time, influenced, too, as might 
be the case, by a powerful interest to keep them 
secret 1 No — ^tiie judge advocate is the proper 
depository of such secrets, and the written notes, 
made at the time, the only sure defence against 
uncertainty and error. 

The majority of voices determines the convic- 
tion or acquittal of the prisoner, except in such 
cases, as where (upon conviction) tiie law ab- 
solutely, and without any discretion in the court, 
condemns him to suffer death. Such, for in- 
stance, as is set forth in the fifty-fifth article of 
war, for forcing a safe-guard in foreign parts. 
Now as the eighty-seventh article of war ex- 
pressly limits the power of general courts-mar- 
tial, to adjudge any person to suffer death, " but 
by the concurrence of two-thirds of the mem- 
bers," nor except in the cases mentioned in the 
articles of war, it follows, that as in the instance 
referred to, of forcing a safe-guard in foreign 
parts, and in similar cases, no conviction could 
be declared without a vote of two-thirds of the 
members to that effect. In all %uch cases, and 
in others where the prisoner is sentenced to 
suffer death, the record must explicitiy state that 
two-thirds of the court concurred therein. 

This declaration of the record that two-thirds 
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of the court voted capital punishment, is impor- csAPTBa 
tant to show, that in the decisicm of so solemn ^™' 
a question as that of life and death, all the re- S?^,^**^ 
quirements and restrictions of the law were mi- SS^w!^rd« 
nuteiv observed. "«"^ ^ ^ 

J lentenoe. 

In cases where a majority, or the entire court wheraanuijor- 

j • •. ijt_ •iax'i^ determines 

condemn a pnsoner, it would be a mamfest im- the opimoo, um 
propriety to state what numbers voted for the no'be'^^^; 
decision of the court. To say that the vote m^ ^t um 
was unanimous, would at once reveal the opin- ^nmnmiiif. 
ion of each particular member, in direct viola- 
tion of the oath ; and to state the particular 
number of votes would be entirely unnecessary, 
to say the least of it, and might afford the means 
of ascertaining the individual opinions. For 
wise and useful purposes, which are sufficiently 
manifest, the law has imposed upon the mem- 
bers of the court and the judge advocate, the ob- 
ligation of secresy as regards the votes . of par- 
ticular members, and any act of the court itself, 
or of members of it which, directly or indirectly 
removes the concealment of opinions so solemn- 
ly promised, ought to meet with the severest re- 
prehension or punishment. 

So, likewise, would it be equally unbecoming The nnmiwr oi 
to declare the number of votes by which a pris- m acqolnai 
oner was acquitted. A unanimous verdict to mmml'^^ 
that effect, would be no doubt gratifying to the 
person tried ; but should such be tiie result of a 
bare majority, it might in some cases stigmatize 
him as much nearly as a direct censure* It is 
therefore necessary, except in the cases of cap- 
ital convictions, to declare simply the decision, 
without any reference to the majority by which 
such decision was made. 
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CHAPTBR Should it happen, by the oiganization of the 
^^^^' court, or from the accident of sickness or death 



mTb^^ of any of the members, that there is an equality 
pn«»e'- of votes upon the finding, the doubt must be re- 
solved in favor of the prisoner, and he must 
have the benefit of an acquittal.^ The necessity 
of a total unanimity is confined to civil juries ; 
and it is said, *^ at least in the nemhda^ or jury 
of the ancient Goths, there was required, (even 
in criminal cases,) only the consent of the major 
part ; and in cases of an equality, the defendant 
tyas held to be acquitted."' A decision of guilt 
therefore, must, at least, be the act of a ma* 

I jority. Should any other rule than this be 

adopted, it would, by making an equality of 
votes indecisive, subject the prisoner to another 
trial, and the service to vexatious delays, with- 
out a greater certainty as to the result 

521*^^ fi* Trials before courts-martial most often involve 

toon may oo 

the investigation of divers particulars under 
various and distinct charges. Circumstances 
which are embodied in the charges, and upon 
which constructive guilt is chaiged, are ne- 
cessarily dependent upon motive, by which the 
degree of criminality is determined. It conse- 
quently rests with the coiurt to ascertain this 
particular degree, and declare it by their find- 
ing; and the verdict may be special, as it is not 
necessary that it be general, as to the guilt or 
acquittal of the prisoner. That is, a portion of 
the specification may be found, and other points 
declared void of criminality, or the entire cir- 
cumstances set forth, be proved, and yet the 



on Cooits Martial, p. 214. 
i 3 Black. Com^ 376. 
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prisoner be declaied without guilt. But in all cHAprss 
such findings, the decision of the court must be ^'"* 



clear and specific, so that the amount of punish- S^t? £ ^ 
ment, be seen to bear a pi3>per relation to the ^ "^ ■** 
degree of guilt. 

So it may happen that the entire facts set Factiiurbe 
forth in the specification may be found, and yet invoiTing edit, 
the charge itself may not be sustained by the 
court, and the prisoner be acquitted. In such 
cases, the guilt of the prisoner has been predi- 
cated upon the supposition that there was a 
criminal knowledge, or intent in the commis- 
sion of the acts allied, but of which the evi- 
dence has cleared him. 

The finding, too, besides the special degrees THmmn nar 
of guilt, may be special as regards the facts ; of part mS^ 
such and such fact or facts declared in the spe- ''^ 

cification, may be proved, and the prisoner 
found guilty of them, while of others, or other 
parts of the same specification, the prisoner 
would be acquitted. 

But it is unnecessary to b^ more minute upon 
this part of the court's duty. The simple rule 
intended to be presented for notice is, that the 
verdict of the court need not be a general ver- 
dict of guilt or acquittal ; the prisoner may be 
found guilty of some portions of the charge, and 
acquitted upon others. The practice of courts* 
martial in the service of the United States, has 
been according to this principle in most cases, 
and is therefore presumed to be generally well 
understood. 

The degree of guilt of which the prisoner is Deme of gnoi 
found, 3r the extent to which the chaige is 
proved ought to be well defined and clearly ex- 
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CBAma. pressed ; and so, likewise, the mode of dedar- 
^"^ ing the prisoner acquitted, is a matter of some 



^a^jf^^ importance. Varioiis forms hare been observed 
tal^^^ST ^ times, in r^ard to this latter part, and with- 
1*^^" out intending to cast any censure upon the ao 

cused, the court haye, by ambiguous terms, em- 
ployed to express an acquittal, made him obnox- 
ious to malevolent insinuations. To declaie 
that the charges are not proved^ and therefore 
the prisoner is acquitted, is certainly an ambigu- 
ous and improper way of declaring the inno- 
cence of the person tried, as it may, in truth, 
tend to strengthen the imputations of the chaige; 
and the author therefore is of opini<Hi, that such 
an acquittal ought not to be recorded. 
TenMofuiM- Acouittals which are characterized by the 

ovitu to oof- , 

iMpond with terms, honorably ; most honorably ; fvUy ; dt 
jf^chM^fi most/ullyy should, of course, be employed only 
^''•^l** „ .. when the nature of the charse makes them ne- 

•• Boat tdkft** ® 

*€. cessary. It would certainly, not be an appio- 

priate form, to acquit an o&cet honorably, of a 
chaige which did npt affect his honor. When 
the chaiges, therefore, bear upon the honor of 
the accused, or have been fully disproved, such 
terms or epithets may be allowable; but in 
general, where no strong circumstances exist, 
which call for emphatic opinions, a simple ver- 
dict of acquittal is the better formula. 
ModTM of to- Courts-martial have, at times, stated the mo- 
^^moi. of the tivcs of acquittal, and given an opinion of the 
MoiM^. conduct of the accused at length. It is compe- 

tent for a court-martial to remark upon the coDh 
duct of the prosecutor,^ as connected with the 
charges, or as developed in the course of the 

^ The aocmwr. 



FINDINO* 188 

trial. They have also noticed in terms of dis- chafre 
approbation, matters which appeared as prejudi- ^"' 



cial to discipline, and to the harmony of the ^^^1^% 
official or personal relations of the officers of par- ^^Xi^ 
ticular regiments or corps. ^^" 

Personal ill will and animosity of an accuser, ^^jj^j^ti 
and frivolous and vexatious accusations, have n»ny ©fpartio. 
all been made the subject of observation by o^^api* 
courts-martial, and been approved by the re vis- accuser: iawo- 

, . '^ ^ lou and tn^ 

ixm authonty. tiow obuBw 

This exercise of prerogative on such delicate 
subjects of controversy as the motives and con- 
duct of the party accusing, irrespective of the 
mere facts investigated as criminal behaviour, is 
a just and beneficial means for the preservation 
of decorum, Mid tends, no doubt, when dis* 
Greedy used, to the furtherance of good order 
and subordination. So also have courts-martial, Dedamtkm \m 
under particular conditions of strong assevera- vor of the pm** 
tions on the part of the accused, when not sup- **'°^' 
ported by proofs, thought it becoming to declare 
their opinion that the prosecutor had been ac« 
tuated by proper motives, by a sense of duty 
and regard for the service, and that his conduct 
had been laudable and honorable. Such de- 
darations on the part of the court, have gene- 
rally accompanied acquittals, though at other 
times a conviction. 

The conduct of witnesses, moro especially condnetorwd* 
vrhen belonging to the military service, has also T^npoo. 
been animadverted upon by courts-martial ; and 
they have been justified in so doing. Falsehood 
or prevarication, when perpetrated by a witness, 
speaking under the solemn obligations of an 
oath, is /"^ertainly a most immoid, as well as 
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CHAPTEE dangerous act^ and, therefore, all coininmiitiei 

^™' which have enjoyed the benefits of a judidal 

system, have considered and punished it as a 

high offence. In noticing misconduct on the 

part of military witnesses, it is proper that the 

observations of the court should be specific, not 

general,— so that the offending person may be 

brought to answer, by the proper authority, 

coorto-martiai for such misconduct. Gourts-martiai, however, 

horn Ky cen- should be Very guarded how they censure wit- 

in civil caiw- uesses m a civil capacity, for inconsistencies or 

prevarications, as such might lead to prosecu- 
tions for defamation ; though, in some cases, 
affecting persons in civil life, an allusion to facts 
may be very just and necessary. How far a 
court-martial may think itself authorized to an- 
imadvert upon the conduct of individuals not 
before the court, must, of course, depend upon 
the particular circumstances of each case ; but 
this is, undoubtedly, a very nice task, and ought 
to be resorted to only in extreme cases : as to 
censure or condenm a person without a heaiii^, 
unless he purposely keep out of the way to 
vdthhold evidence which he might afford, would 
. clearly infringe a prominent rule of justice. 
Ortjena rale. As a general rule, it may be said, that courts- 
martial possess the right, as it is their duty, to 
notice all such matters, connected with the par- 
ticular case submitted for examination, as have 
a bearing upon the harmony and respectability 
of the service. 
Mayfindapris- lu the deliberation of the court upon the find- 
oier guilty in j^ ^ y^ declared, it is necessary also to observe 

the distinctions which may be made between 
the crime as alleged in the charge, and the de- 



than charged. 
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gree of offence proved. A courtrmartial, there- chaftbr 

fore, may, in some instances, find a prisoner ^^' . 

guilty of the offence in a less degree than that 

'Stated. For example^ a prisoner charged with 

desertion, may be acquitted of the chaige, and 

found guilty of absence without leave. Here it 

is manifest that the offence proved is of the 

same character as the one charged, but differing 

in degree, arising from the intention of the ac* 

cused party. So, in all such or similar findings 

of a court-martial, must there exist a kindred 

nature between the offences, as it would clearly 

be a violation of justice to find a prisoner guilty 

of a crime differing in kind, and therefore not 

depending upon degree of culpability, from that 

with which he stands charged. 

It is evident too, that as a prisoner stands PriMiier etn 
charged with a specific offence, and necessarily niitf in » 
defends, himself, from the accusation as laid, a than duuiS 
court-martial, although empowered to find him 
guilty in a less degree, cannot find a higher de- 
gree of guilt than that alleged in the charge. 
The various degrees^of culpability must be taken 
into consideration, fbr every act which may be 
divided into offences of greater or less magni- 
tude ; and members of courts-martial, when de- 
liberating upon the question of guilt or inno- 
cence, should be careful not to confound what is 
merely an extenuation, or palliative, with the 
evidence of commission of the crime specified. 
A soldier, who should, under the excitement of 
great provocation, strike an officer, would doubt- 
less be guilty of mutiny, notwithstanding the 
cause, of improper treatment, which he had suf- 
fered : and a sentinel, after the fatigue of a day's 

24 
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march, who should sleep on his post, would ne* 
. cessarily incur the penalty of the law for such 
act. These causes, then, which led to the 
offences indicated, might, according to circum- 
stances, be admitted in extenuation of the crimes 
committed, but could not, most assuredly, autho- 
rize an acquittal. 

The evidence having been fully considered, 
the opinions of the members are received by the 
judge advocate, and submitted to the court 
Although an open and free discussion has taken 
place prior to the finding, still, it does not al- 
ways necessarily lead to the exposure of each 
individual opinion ; and, therefore, it is not re- 
quired of each member to pronounce or declare 
Tiw MuiMr or his openly. To avoid the knowledge of this 
^'^'^' as it is given, the members write upon a slip of 

paper the opinion, guilty^ or not guiUy^ or vrith 
such exceptions and modifications as may be 
thought just, and hand them to the judge advo- 
cate, who, after receiving every vote, arranges 
them and announces the verdict Should there 
not be a majority, or number sufficient to deter^ 
mine it, the fact is stated, and the court will 
discuss the subject flirther, and vote again, until 
\t % deekioii ii a finding is declared. This mode of voting is 
Srat time, the followcd upou evcTy Specification, and charge. 
SiT £apffii By this form of voting, it is seen, that the opin- 
***'■■**'• ion of any one member is not known to the 

court, until after all have voted, and it is only 
upon arranging the votes, for the confirmation 
of the verdict, as announced by the judge ad« 
Tocate, that the opinion of each mend>er is 
read. 
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The finding thus declared by a majority, or chaptbr 
specific proportion of all the court, where the ^°' 



law, in particular oflfences, requires such, is the '^J^^^y% 
decision of the courts and the minority are bound STd^SSSii" 

Kv it. ^'od the minori 

"/ ^^ tjii bound bjiL 



CHAPTER IX. 



OP THE SENTENCE. 



oHAPTBE The court, having determined the finding of 

— innocence or guilt of the prisoner, proceed to the 

aUTMntenoa. conclusiou of their labors by pronouncing an ac- 
quittal, or affixing the punishment, according to 
the nature and degree of the offence. 
No eridenoa of As there is no authority, vested by law, in a 
oeivad After the court-martial, to receive evidence of the chaiao 



ter of the prisoner, or of former convictions after 
the finding is made, in order to measure the 
quantum of punishment, or kind to be inflicted, 
it necessarily follows that the remaining step for 
the court to take, is to declare the punishment 
which the convict shall suffer. 
2Jj»in«Jg Courts-martial, as has been observed in a pre- 
d«dd«i of Um ceding page, declare their opinions by a majority 

of votes ; it has, therefore, been made a questioQ 
by some, of how far the minority is obliged to 
consider the finding of a majority, when the sen- 
tence is to be determined. 
CourtMButki It must be recollected, that a court-martial 

%g\ In 1^ two* 

Mi oupMitf. acts in the twofold capacity of judge and jury; 
and this being admitted, the difficulty which has 
presented itself to some minds upon this pcnnt, 
is at once solved. 

Whatever is done by the court, either a judi- 
cative or ministerial act, must be done by the 
whole court and it therefore would bemani- 



1 
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festly illegal for a court-martial to pronounce any chaptbe 
judgment, which had not been considered and ^* 



acted upon by all the members. Whatever may ^^^ nmAm 

^ J J miMt vote % 

have been the opinion of a member as to the poaWMnwit. 
finding of the court, he must, upon a conviction 
being declared by the legal number of votes, 
give his opinion as to the nature and degree of 
punishment, and apportion the same according 
to the degree of crime of which the majority 
has found the prisoner guilty. The minority 
thus acts independently of their individual opin- 
ions, and award punishment according and ade- 
quate to the offence of the accused. 

A member who has voted for an acquittal, 
would necessarily, when called upon to vote for 
the sentence, be inclined to regard the guilt of 
the prisoner, as determined by a majority of the 
court, in the most favorable light, and give as 
light a sentence as his judgment and conscience 
would permit in such a case ; so that his vote 
might, to some extent, meliorate the condition 
of the prisoner.^ 

In cases not within the discretion of the court 
to affix the punishment, it inevitably follows that 
the punishment is in accordance with the law, 
and the finding of the court, and cannot be 
modified by any individual opinion of a mem- 
ber, as to the guilt or innocence of the prisoner. 

The oath which every member takes, requires 
and obliges him to " administer justice accord- 
ing to the articles of war," and of course, it fol- 
lows, that upon the conviction of a prisoner for 

> This principle was remarkably exemplified by tbe votes ot 
the dissenting members in the late trial of Bishop B. T Onder- 
dcmk of New York. (See the TriaL) 
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cBAFTu a particular offence, every member must yote 
"' the punishment which the law has 



Such cases do not admit of an appeal to the 
conscience for the solution of any doubts which 
may exist, for where the law has prescribed a 
rule, no doubt can be entertained. 

In all decisions of the court, the will of the 
majority binds the minority, and should the 
members who have voted for an acquittal, be 
excused from voting for punishment, it is en- 
dent that the opinion of the majority would lose 
its usual effect and power. The mom^it that 
the finding is recorded, the right of individual 
judgment ceases, and the opinion thus declared 
is alone the legal opinion of the court 

A little reflection will show, that if all the 
members were not obliged to vote a punishmoit 
in accordance with the finding of the court, it 
might sometimes happen, that an officer might 
be cashiered, or a soldier condemned to corporal 
punishment, by the vote of a minority of the 
court This would be a manifest absurdity, and 
opposed to the governing principle of adjudi- 
cating questions by courts-martial. And should 
the minority of the court always cast their votes 
for the most lenient sentence, it would operate to 
the advantage and benefit of the criminal, in qn 
position to the requirements of justice, and cause 
the punishments awarded to be very dispropor- 
tioned to the degree of offence, ci which the 
prisoner is culpable. 

It is affirmed by those who advocate a differ- 
ent rule, that it is incongruous for members to 
vote a punishment, who have declared by their 
finding, that the prisoner is innocent of the 
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chaiges alleged against him. But would it not ceaptie 

be equally reasonable for members to say, that — . 

they are not bound by any interlocutory decision 
of the court, as to the reception or rejection of 
evidence, because they did not agree with such 
decision 1 If such a principle could be admit- 
ted, it is very certain that no proceedings of a 
military court could ever be perfected, inasmuch 
as unity of opinion is not to be expected through- 
out the entire proceedings. 

The practice of the American service has 
generally been in accordance with this rule, 
though the author has known instances in which 
an acquitting member urged the propriety of his 
being excused from voting a punishment, on the 
ground that he had already declared the prisoner 
innocent The principle of legality involved in 
ibis rule, by which a certain number of officers 
are named to constitute a court-martial, renders 
the observance of it obligatory upon every court, 
and therefore it is now laid down as a positive 
and certain law for the guidance of military 
coiurts. 

" If a member should vote for death, which is Member todiv 

for death, 

not carried by two-thirds of the court, he must which m not 

. csrried, nmst 

vote some other punishment. All members vote ■ome othet 
must vote some legal sentence, and if that which 
any member votes for is not carried, some pun- 
ishment must be voted till a majority agree as 
to one pimishment."^ 

This rule is essential. It sometimes happens 
that in the multiplicity of sentences proposed, 
there is not a majority of voices in favor of any 
one of them ; it therefore is a necessity that 

' HoagVt Mil. Law Authorities, p. 113. 
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oHAFTBft opinions should be so far modified as to admit of 
"* a decision being made. Courts-martial, unless 



in cases, where from some particular causes, 
they think it not just to impose any sentence, 
are bound to affix a punishment to the offence 
of which the prisoner has been found guil^; 
and of course, where a diversity of opinion at 
first exists there must be some compromise in 
order to determine a sentence. 

The same difficulty is also sometimes expe- 
rienced in regard to the finding. C!ourts-martial 
are bound to determine the matter before them 
according to evidence, and this determination 
can only be effected by a conscientious con- 
sideration of the testimony in its bearing upon 
the various parts of the charge, and a liberal ex- 
ercise of temper and reason in its application. 
The question of giiilt or innocence, and the mod- 
ifications of the degree of it, is, however, more 
easily determined, than the kind or question of 
punishment, and therefore is comparatively an 
infrequent cause of embarrassment 
BferTmember Every member must vote upon every question 
•TMj qiMun. presented for settlement by the court The in- 
terlocutory judgments of the court, which may 
affect the course or progress, and even the ter- 
mination of the trial, can only be made by the 
action of all the court And so more emphat- 
ically in the questions of guilt or innocence and 
punishment, must every member give his opin- 
ion. 
Oti^!B» »- In the works of several military writers there 

■peedaf mem* *' 

^^^1^^^ * is a wide difference of opinion upon the questton, 
jotnow appU- of acquitting members voting a sentence of pun- 
ishment ; but those writers, expressed opinions 
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of many years ago, and which are now consid- chaptbe 
ered inappropriate in a Jegal point of view. ^' 
The modem practice is opposed to them, and the 
rule is miderstood to be established as set forth 
in this treatise. 

Civil juries are required to find a verdict be- 
fore separating, but such is not the case with 
miUtary courts. Possessing a judicial power, 
the latter exercise a double function, and are 
therefore not bound by the same restrictions 
which are imposed upon jurors in common law 
cases. Indeed, the nature of the offences con- 
sidered by them, pertaining to, and affecting a 
particular community only, makes it unneces- 
sary. They therefore may adjourn from day to coorta-martiia 
day, to consider their finding or sentence. This ^n^o^^er- 
power in a court-martial to take time for delibera- Set ^" 
tion, when they come to make a final decision is 
of great importance in military trials ; relieving 
the mind from the weariness of thought when 
oppressed with doubt, and enabling the members 
to consult authorities and inform themselves 
upon questions, involving legal proprieties, with 
which their profession or pursuits might not 
have required much acquaintance at a previous 
moment. 

In deliberating upon a sentence, it is of im- Kind and de- 
portance to the court to consider what kinds and £i^t^p£S^u« 
d^rees of punishment are legally applicable to ^ *® ***" 
the case. In a general sense, it is understood 
that no punishments can be inflicted except such 
as are prescribed by statute, or are in accordance 
with the custom of war. Where a statute has Roie mpaei. 
designated a penalty for a particular offence, Sfnt™**^ 
none other than that particular penalty can be 

26 
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CHAPTER dangerous act, and, therefore, all commimitiei 
^™' which have enjoyed the benefits of a judicial 
system, have considered and punished it as a 
high offence. In noticing misconduct on the 
part of military witnesses, it is proper that the 
observations of the court should be specific, not 
general, — ^so that the offending person may be 
brought to answer, by the proper authority, 
for such misconduct. Courts-martial, however, 



horn Ky cen- should be vcry guarded how they censure wit- 
in civil Gai»- uesscs in a civil capacity, for inconsistencies or 

prevarications, as such might lead to prosecu- 
tions for defamation ; though, in some cases, 
affecting persons in civil life, an allusion to facts 
may be very just and necessary. How far a 
court-martial may think itself authorized to an- 
imadvert upon die conduct of individuals not 
before the court, must, of course, depend upon 
the particular circumstances of each case ; but 
this is, undoubtedly, a very nice task, and ought 
to be resorted to only in extreme cases : as to 
censure or condemn a person without a hearing, 
unless he purposely keep out of the way to 
vnthhold evidence which he might afford, would 
. clearly infringe a prominent rule of justice. 
OmjonX rale. As a general rule, it may be said, that courts- 
martial possess the right, as it is their duty, to 
notice all such matters, connected with the par- 
ticular case submitted for examination, as have 
a bearing upon the harmony and respectability 
of the service. 
Mayfindapru. lu the deliberation of the court upon the find- 
TSJt^^ ing to be declared, it is necessary also to observe 
than charged, ^j^^ distinctions which may be made between 

the crime as alleged in the charge, and the de- 
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gree of offence proved. A courtrmartial, there- chapter 
fore, may, in some instances, find a prisoner ^^' 
guilty of the offence in a less degree than that 
-stat^. For example, a prisoner charged with 
desertion, may he acquitted of the charge, and 
found guilty of absence without leave. Here it 
is manifest that the offence proved is of the 
same character as the one charged, but differing 
in degree, arising from the intention of the ac- 
cused party. So, in all such or similar findings 
of a court-martial, must there exist a kindred 
nature between the offences, as it would clearly 
be a violation of justice to find a prisoner guilty 
of a crime differing in kind, and therefore not 
depending upon degree of culpabiUty, fix)m that 
with which he stands charged. 

It is evident too, that as a prisoner stands Priaoner can 

_ 1*1 a i« » ! -, ^ •• not OB foimd 

chaiged with a specific offence, and necessarily nutf in % 
defends, himself . from the accusation as laid, a tfaAnchuSS 
court-martial, although empowered to find him 
guilty in a less degree, cannot find a higher de- 
gree of guilt than that alleged in the charge. 
The various degrees^f culpability must be taken 
into consideration, ibr every act which may be 
divided into offences of greater or less magni- 
tude ; and members of courts-martial, when de- 
liberating upon the question of guilt or inno- 
cence, should be careful not to confound what is 
merely an extenuation, or palliative, with the 
evidence of commission of the crime specified. 
A soldier, who should, under the excitement of 
great provocation, strike an officer, would doubt- 
less be guilty of mutiny, notwithstanding the 
cause, of improper treatment, which he had suf- 
fered : and a sentinel, after the fatigue of a day's 

24 
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cHAPTBE a courtrinartial, be not provided for by a special 
^ penalty, but left to be determined by the discre- 
tion of the court, such sentence must be in ac- 
cordance with the common law of the land, or 
the custom of war in like cases: a departure 
from this would make the sentence unusual, and 
as such, unlawful. 
In itatiQff ten- In passiug Sentence, courts-martial should be 
and nnambip^. careful to employ clear and unambiguous lan- 
uied. guage, so that the kind and degree of punish- 

ment shall be set Torth definitely and precisely ; 
and the mode of inflicting capital punishment 
should be designated. The military laws do not 
say how a criminal, offending against such laws, 
shall be put to death, but leave it entirely to the 
custom of war. Shooting, or hanging, is the 
method determined by such custom. A spy is 
generally hanged; and mutiny, accompanied 
with loss of life, is punished by the same means. 
Desertion, disobedience of orders, or other mili- 
Tha node of tary Crime, usually by shooting : the mode, how- 
be ttoued in the evcr, in all cases, (that is, either shooting or kemg" 

ingf) may be declared in the sentence. The sen- 
tence, too, in capital cases, may simply declare 
the judgment — to be shot to death voUh musketry^ 
— or he hanged by the neck until dead; or it may 
add, at such time and place as the commanding 
generalj or (as the case may be) the President of 
the United States may appoint. 
figpow i pai. So, for instance, should the language of the 

sentence be full and explicit when corporal pun- 
ishment is to be inflicted, or when the convict is 

to be marked : as that, he receive lashes on 

the bare back^ toith a cat^^-mne-taUs^ or that hs 
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be marked on the hip vnth the letter 2>, one chaftek 

inch in lengthy in indelible ink. ^' 



As soldiers are marked for desertion with the Marking ftr de- 

■ertion or 

letter D, and also, at times, with the same letter dnrnkcnne*. 
for drunkenness, it is recommended, that for the 
first named offence the mark be put on the left 
hip, and for the other on the right hip. This 
will enable any officer, afterward, should the 
convict be presented for notice, to determine the 
offence for which he has been marked. 

As the judgment of a court-martial is not final. Judgment pro- 
but must be reviewed and approved before exe- final umS^ap. 
cution, it is not competent for a court-martial, in proper to pot in 
sentencing an officer to be cashiered, to add, and tiiat an officer 
he is hereby cashiered accordingly. Such language easUered m- 
would exceed the power and authority vested in ^ ^* 
a court-martial, and, therefore, is entirely mis- 
placed and inoperative. 

In order to guard against any misapprehen- Wordi or the 
sion of the meaning of the court, it is not only ued. 
necessary to be cautious in the use of language 
which expresses the sentence, but in every case 
where the law has made special provision for 
the punishment of particular offences, and, in- 
deed, in every case in which it can be done, the 
court would do well to use the precise terms 
employed by the statute; by this means all 
doubt and cavilling are obviated. 

The period of imprisonment is sometimes ex- h a pfbonmeut, 
pressed by the sentence to commence from a dog. 
certain date. In cases where no day is declared, 
it is understood to begin from the promulgation 
of the sentence; and should an unusual time 
elapse between the approval and the promulga- 
tion of the sentence, such, beyond the time ne- 
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cessary for its communication, is counted as pait 

. of the punishment. This, for ordinary or simple 

imprisonment, is just, inasmuch as the convict is 
confined, necessarily awaiting the publication of 

the sentence; where solitary confinement, or 
confinement on low diet, is denounced against 
him, the time so named must, of course, be 
completed with the conditions required. 
RMMmMnidik The sentence of the court, as has been re- 
primmn. ^ marked, is not final ; and in cases where the 

law has declared the punishment to be ioflicted, 
there may be extenuating circumstances, to in- 
duce a favorable recommendation of the prisoner. 
Coon may •!- Where the law has left it discretionary mih 

ludt to ill mo* • , • 

tiv«i of jQdc- the court to determine the sentence, the motives 



by which the court have been actuated in deter- 
mining the same may be alluded^ to, and such 
allusion ought to be in brief and precise terms. 
MoiKod of !•• The manner in which a recommendation to 
^rira^f^. mercy was presented for consideration formerly, 
^' was extremely variant; at times being em-, 

bodied in the sentence, and at others appended 
to it. It was also frequently expressed as to 
the manner in which this merciful recommenda- 
tion was to be carried out This changeable 
and uncertain mode was, of course, objection* 
Seccnnenda- &ble and improper. The maimer in which re- 
m^riM."'' commendations are to be made, is now pre- 
MtkJ^te^ scribed by the regulations for the army. Para- 
b^l^'Id^ graph 231 says, "No recommendation will be 

embraced in the body of the sentence, but vrill 
be inserted after the signatures of the president 
of the court and the judge advocate. Such 
members only, who recommend, will sign the 
same." The writer will add, that a court-mar* 



r 
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ought not to point out any particular mode chaptbr 
in which 4he clemency of the commanding gene- "' 
ral, or the president of the United States should 
be exercised. 

The recommendaticm is written, as directed, 



tionwrittea In* 

immediately below the sentence, and this is ob- ^^uib 
served as a better way than that of writing it 
upon a detached piece of paper, or making it the 
subject of a letter, — as such papers are liable to 
be mislaid or lost 

By the regulation above quoted it is seen that 
a majority of the court is not required to concur uSvidua^ 
in a recommendation, and thence it would seem "" 
that a recommendation is not an act of the courts 
but the mere expression of the wishes or opin- 
ions of the individual members who sign it 
There is something contradictory or incongruous 
in this, and appiarently opposed to all other acts, ^ 
80 far as the court is considered as a body, 
which are borne upon the record. It is, indeed, 
a matter worthy of consideration, whether any 
recommendation should be allowed to appear 
which is not concurred in by a majority of the 
court. Would not, indeed, the recommendation 
of a minority only, be conclusive evidence against 
the prisoner of the court's opinion ? and can it 
be expected that such recommendation should 
meet with a favorable reception at head quarters ! 

The regulation, it is true, admits the recom- 
mendation of a minority, even of an individual, 
to be appended to the record, and, therefore, it 
must be expected that such recommendations 
will, at times, appear ; but, it certainly ought to 
be weighed in the minds of those persons favor- 
ably disposed to clemency, whether, under such 
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circumstances, the appeal for mercy may not be, 
with the reviewing authority, a substantial rea- 
son for the continuation and execution of the 
sentence. 

When the judgment of the court, as to the 
amount and kind of punishment, is discretion- 
ary, it appears somewhat in contradiction to the 
sentence to offer a recommendation in favor of 
the prisoner, unless such recommendation comes 
from a minority of the court ; and this is objec- 
tionable to a degree, because it may, in fact, in- 
dicate the opinions of the particular members. 
Why should a court, — ^that is, the majority, offer 
a recommendation to mercy and throw the em- 
barrassment and responsibility of acting on such, 
upon the reviewing officer, when they them- 
selves have the power to declare a mitigate4 
punishment? Now, it is true, there may be 
cases in which the court feel bound to pass a 
sentence of punishment of some kind, however 
light or insignificant, though, at the same time, 
believing the prisoner to be excusable, and, 
therefore, recommend a total remission of it; 
still, the objection exists in part, and particu- 
larly so against the presentation of a recommen- 
dation when not sanctioned by a majority of the 
court. The custom of the service admits a re- 
commendation from a minority of the court; 
but it is respectfully submitted to all members 
of courts-martial whether the utmost caution 
should not be observed in following such prac- 
tice ; a practice which, however based upon the 
exercise of humane feelings, often exhibits the 
opinions and acts of the members, as unstable 
and inconsistent I 
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It is an acknowledged right, as being within cnAPrsR 
the competency of the court, to modify or change "* 



the sentence passed by them, at any time pre- ^^^"S ten- 
vious to their final adjournment. ^°^* 

In the case of Peter Williamson, who was caMofPeter 
tried in June, 1819, for desertion, the court sen- ^*"'*™'^ 
tenced him ^^ to confinement at hard labor with 
a ball and chain attached to his leg,'' &c., &c. 
Upon the ensuing day, at the suggestion of a 
member, the said sentence was reconsidered, 
and the court substituted the following : — " That 
the said Peter Williamson be shot to death." 

Upon reference of this question, as to the 
power of the court, the attorney general thus 
maintained the right claimed by the court- 
martial '} 

" In courts of civil jurisdiction, when sitting 
even in criminal cases, the court is not con- 
cluded by an opinion which they may have ex- 
pressed in any one day of its session, the whole 
subject being completely within its control until 
the end of the term. On recurring to the au- 
thors who have treated of military law, I per- 
ceive no difierence between martial and civil 
courts in this respect : — ^the term of the martial 
court continues from the time of its assemblage 
until its adjournment sine die ; the term of the 
civil courts of the nation continues from the 
time of their assemblage untU their adjournment 
to the court in course. And I am not apprized 
of any difference in the powers of the two 
courts, over the subjects which severally belong 
to them, during the continuance of their respec- 
tive terms " . 

^ Opimons, p. 215. Wirt. j 

26 
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'^ A general court-martial convened for general 
purposes, continues a court, with full powers, 
while it has any business to do, of which it 
alone is the judge ; and while it does so con. 
tinue a court, its power of judicial deliberation 
and decision over all the subjects which may 
have been brought before it, is as full on the las 
day of its sittings as on any previous day/' 



CHAPTER X. 

CONFIRtf ATION OF PROCEEDINaS. REVISION. 

Br the sixty-fifth article of war it is ordained^ chafese 
that, " no sentence of a court-martial shall be ^' 



carried into execution, until the whole proceed- 2*2^2?* 
ings shall have been laid before the officer or- 
dering the same, dr the officer commanding the 
troops for the time being ;" or according to the 
circumstances of the case, "shall have been 
transmitted to the secretary of war, to be laid 
before the President of the United States, for 
his confirmation, or disapproval and orders." 
There is no distinct authority given to any Reoomidem- , 

tion of prooMa- 

officer to remit the proceedings of a court-mar- ingi inddentei 

"^ to the coDititoii 

tial for re-consideration ; but this power seems ^J^«®"*^ 
to be incidental to the constitution of courts of 
justice, and by which the judge may remand a 
jury for the re-consideration of their verdict 
By analogy, the same authority is vested in the 
reviewing officer of a court-martial, and is an 
authority whose exercise is founded in expedi- 
ency and policy, and tending to. the most bene- 
ficial ends. 

The advantages to be secured by this con- Adnuitaga or 

. - benefits of con* 

finnation of a sentence before it can be earned firmation prior 

to exeontioii oi 

into execution, are too obvious to need any ex- Motenoa. 
planation, and attain for the prisoner all the be- 
nefits of a disinterested and experienced judge. 
When the proceedings of a court-martial are 
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cHAPTBE submitted to the officer ordering the same, for 
^' his confirmation or disapproval and orders, it be- 
comes his duty to peruse, in the most careful 
manner, the record of the court, and to ascertain 
any error which may have been admitted. Or 
should the record be found perfect in all its parts, 
he is to signify his decision thereon, and give bis 
orders accordingly. But if any mistake or error 
in the conduct of the trial be presented to view, 
the proceedings of the court may be sent back 
to them for revision. 
d^ofSJt S?" ^^ revise the proceedings, is, as the term itself 
wSSwVSS iroports, to re-examine, or to look over again, 
•*"^ what has been done, and therefore would sig- 

nify that nothing else is meant, than a mere re- 
considertUian of the opinions, finding, and soi- 
tence, which have been already pronounced; 
and accordingly the fundamental rule to be ob* 
served is, that upon a remsum^ no addUianal m- 
dence can be taken, but that the recorded testi- 
mony, as it stands, must be the sole basis for 
the judgment of the court. Were not this rule 
strictly observed, it would be tantamount to 
opening the trial de novo, and after the prisoner 
had disclosed his defence. To permit the re-ex- 
amination of a witness previously called, for ex- 
planation even, would induce the necessity of 
permitting a cross-examination by a party, which 
might involve new matter, and thus run into a 
prolonged investigation. The characters of wit- 
nesses might be impeached and re-established, 
and new circumstances to which they might de- 
pose, be disproved by contrary evidence. The 
illegality of such procedure is certain, and can- 
not be allowed. 
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The principle, then, which directs the con- chapter 
duct of a court-martial, being thus simple, it is ^' 



a matter of importance to understand under J^SewSSj?' 
what circumstances a revision ought to be or- *** ^ o^m^. 
dered, and how far a court may amend any por- 
tion of its proceedings. The officer who directs 
a court-martial to re-convene, to re-consider its 
original opinion, points out, at the same time, 
the particular cause which makes a re-considera- 
tion necessary ; and the court is therefore bound 
to re-examine with deliberation and care, the 
reasons upon which the former opinion rested. 
The principal cause for requiring courts-martial ^Jj^^^ nri 
to revise their judgments, is where an insuffi- gV^ proceed, 
dent or undue weight has been given to the tes- 
timony, and is supposed to arise from inadver- 
tence, misconception of the law, or the custom 
of war ; or where an exorbitant, inadequate, or 
illegal punishment has been awarded. 

But it must be remembered, that a court-mar- Proceedingi^ 
tial on revision, cannot alter or obliterate any of . utemtion of. 
Its proceedings, or expunge any recorded testi- 
mony. Nor after the record of a judicial pro- 
ceeding has been made up, can it be in any 
maimer altered, though additions may be made 
to it It thence follows, that the original find- 
ing, or sentence, cannot be effaced, but that the 
revise)! opinion is merely an addition to the ori- 
ginal record. Where irrelevant evidence has ineievant evi- 
been admitted, or an incompetent witness has com^tent^^ 
been examined, it is not held sufficient to vitiate S?^^ ^ 
the proceedings ; and the reviewing officer, on a ""^ 
consideration of all the circumstances, may 
either confirm the sentence or extend his pardon 
to the prisoner. '' If the finding of the court. 
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in such case, be agreeable to equity and justice^ 
^ there are not sufficient grounds for a pardon. It 
is only when the finding of a court-martial is 
founded on irrelevant matter, or is not supported 
by, or contrary to the evidence recorded, that a 
pardon may reasonably be expected,"^ or a new 
trial granted.' 
GMofOqiiuii In the case of Captain Nathaniel N. Hall, 

who was tried by a general court-martial at 
Plattsburgh, N. Y., on the 5th of June, 1818, 
there was an appeal made by the prisoner to 
the President, on the ground that the court had 
refused to receive certain evidence, which was 
both legal and material to the defence. Upon 
the question which then arose, as to the power 
to grant a new trial, the attorney general, (Mr. 
Wirt,) said:^ "the President of the United 
States had the power to order a new trial for 
the benefit of the prisoner ; and such power was 
derived from tlie language* of the 65th article of 
war, of the act of Congress of April 10th, 1806, 
which says — ^that in certain cases, the proceed- 
ings are to be laid before him, for his confirma- 
tion or disapproval, and ordfirB in the case ; Uie 
. last words, having no other just interpretation 
than the acknowledgment of such authority. 
In revising a sentence, and ordering a new trial, 
he is, however, to be governed by the same con- 
siderations which would determine a superior 
court of law, in an appeal from the inferior civil 
courts." 

But although a court-martial, on revision, is 
competent to amend any defect which has re- 

^ Kennedy, p. 233. * 3 Black. Com.« p. 387.' Note. 

• Opinions, p. 171. 
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salted from its own decision, not connected with chaptir 
questions of legality of procedure, it yet never- *• 



theless, cannot amend any illegality as to the ^^^^2^ 
constitution of the court, or any defect in its ^SdXbSto 
composition ; nor can any illegality in the charge ^2|.°^ ^ 
be so remedied. Such deficiencies must be 
fatal to all the proceedings, and any sentence or 
opinions rendered by them be entirely innoxious 
to the prisoner. Errors of this description must 
entirely invalidate the action of the court, and 
render the prisoner liable to trial by another 
court. In the treatise on the practice of courts- opinion or 
martial by Captain Simmons, (page 325,) a con- ^p*^ 
trary opinion is entertained. " But (says he) it 
cannot be admitted that every such capital error 
must, necessaiHy, so entirely annihilate the court, 
as to expose the prisoner to trial by another court- 
martial." And, " a court of inferior jurisdiction 
may still, in itself, be a legal court, though 
not legally competent to entertain a particular 
charge, or any charge against an individual 
of privileged rank, for ihe trial of whom a court 
specially composed is enjoined, as in the case of 
a field officer ; but a trial, having, by inadver- 
tence, illegally taken place before such intrinsi- 
cally legal court, and an acquittal or conviction 
being once recorded, the statute just quoted,* 
must preclude any further trial. If, indeed, the 
court be of itself illegally constituted, as for in- 
stance by assembling under an expired warrant, 
by administering an improper oath, or by omit- 
ting the appointed one, it is, in fact, no court at 

a 

1 That no officer or soldier being aequiUed or convicted of any 
o^nce shall be liable to be tried a second time by the same or cmiif 
oiher court-martial for the same ofience. (British Statute.) 
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all, and therefore, whatever opinion such illegal 
assembly may be pleased to express in writing, 
it cannot be termed the acquittal or conviction 
of an officer or soldier by a court-martial ; their 
acts would be mere nullities." 

The distinction which is here attempted to be 
drawn, appears to the author to be without Ic^ 
existence. It is true that there is a difference in 
fact between the acts of a legally constituted 
body, and of an assembly not recognized in lavr ; 
but the first being ill^al has no more efficacy in 
binding the subject to whom they are applied 
than those of the latter, which are admitted to 
be without force. A judicial body which is for- 
bidden by law to entertain jurisdiction of cer- 
tain offences and of particular persons, cannot 
most assuredly by neglect and non-observance 
of the injunction, restrain another tribunal in 
the exercise of its l^al powers. Such a princi- 
ple if admitted would lead to the grossest 
abuses, and weaken the securities against crime, 
and the foundations of criminal justice. The 
language of the fundamental law both for this 
country and for England, is, that " no person 
shall be subject for the same offence to be twice 
put in jeopardy of life or limb." And how can 
a person be put in jeopardy (legal jeopardy) by 
the action of a court which has no power to en- 
force its mandate 1 
Aeqioittai or An acQuittal or conviction in law, signifies a 
be legti in or^ kgol acouittal or couvictiou ; and the judgment 

WT to bar ta- « t • ^ j 

ochor tikL of a court havmg no power to try, cannot de- 
clare such acquittal or conviction. If a court is 
limited in its judicial powers, all acts by it 
which transcend such limits, cannot be acknowl-* 
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edged, for if it were otherwise, of what use in 
imposing any restraint upon its authority 1 _ 
Now a court of this description, though legally 
constituted, which should take cognizance of 
acts and persons, refused to it by law, is in re* 
ference to the particular subject before it, no 
court at all. And a body which is only clothed 
with authority for the attainment of particular 
objects, cannot be considered as covered with 
the judicial vesture when it departs from the 
purposes for which it was erected. 

A court of inferior jurisdiction is in itself un« 
doubtedly a legal' court ; but its acts can only 
have effect within the sphere of its legitimate 
jurisdiction. Now to effect a legal acquittal or 
a legal conviction, which may forever thereafter 
operate as a bar to a trial for the same offence 
by another court, the powers of the court which 
tries must be competent to entertain or take cog- 
nizance of the crime charged, and of the person 
offending. It is not sufficient that the court, 
which thus notices a charge, or a criminal be- 
yond the pale of its jurisdiction, should in it- 
self be a legal court, to place the prisoner be- 
yond the possibility of another trial; but it 
must have full aulbority for its proceeding, to 
ensure such a consequence. To the writer the 
principle seems not at all affected, whether the 
courts in question be of one description or an- 
other, and the opinion given by the author re- 
ferred to, would be equally applicable to trials 
by an ecclesiastical court, (which is undoubtedly 
a legal tribunal for certain purposes,) as to trials 
by an inferior court-martial. 

In a note to page 326, Captain Simmons, in 

27 
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noticing a difference of opinion by Major Vans 
. Kennedy upon this point, reiterates his own, 
and refers to a case, and the opinion of Sir X 
Beckett, judge advocate general, (December, 
1828,) in iUustration and support. 

The case, so far as it may be understood bj 
the reference in the note, does not sustain his 
opinion ; for it does not appear that the trial was 
an illegal one, though there were such objectioit 
able matter with reference to its organization or 
composition, as to induce a recommendation for 
the remission of the sentence, and restoration of 
the prisoner to duty. It necessarily followed, 
therefore, that the prisoner could not be brooght 
to trial a second time for the same offence. 

The greatest latitude, it is believed, which can 
be claimed in favor of a prisoner on this head, 
is that where a court of adequate powers has 
proceeded to judgment, no second trial can have 
place — ^for though the decision may be iUegaL 
and therefore not binding, still it was the act of 
a legitimate court, exercising legal authority, bat 
erroneous in result The prisoner has by the 
proceedings been in a legal sense jeopardized in 
his interests or safety, and he is not responsible 
for the errors of the court, nor while its powers 
were exercised was his amenability to punish- 
ment destroyed or diminished. 

Nmv trid M ta Where a prisoner has been found ffuilty, coo- 
mi af ■mcf. '^ CI ^ ' 

trary to evidence or upon irrelevant or improper 
testimony, a new trial, as an act of mercy, may 
be granted, "But there hath yet been no in- 
stance of granting a new trial where ' the pris- 
oner was acquitted upon the first ''^ 

1 4 Black. Com^ 361. 
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Tfie requirements of the law, as regards the chaftbk 
action of the reviewing officer, are very distinct- ^' 



ly set forth, and accordingly no sentence can be J^'^JJJJ^ 
carried into execution untU after the whole of ^^^^!^ 
the proceedings shall have been confirmed. This 
confirmation of the sentence, by the officer vest- 
ed with the authority so to do, is usually affixed 
with his signature to the proceedings — ^and the 
decision is announced in orders. Should the re- 
y vievnng officer disapprove the proceedings of the 
court, he may direct the same for revisal, or ac- 
cording to the circumstances of the case, remit 
the sentence and order the prisoner to duty. 
There are times in which it is better to release 
the prisoner than to re-assemble the court for a 
reconsideratfon of his case, and this without 
prejudice to the service. Doubts on the part of 
the court, which if very nicely scrutinized may 
not appear strictly legal, sometimes lead to opin- 
ions which the reviewing officer cannot affirm ; 
and yet they are supported by such appearances 
of propriety, as to make very uncertain the 
action of the court if the proceedings be sent 
back for revisal. Under such conditions, if the 
crime charged against the prisoner be not of a 
character, taking into view the particular time 
and occasion of its commission, to jeopardize 
the principle of subordination and military se- 
curity, it would be ~ preferable to dissolve the 
court, with such observations upon the proceed- 
ings as the peculiar case might justify. 

There has been made by some reviewing of- Appnmitni 
ficers a distinction between the approval and 
confirmation of the proceedings of courts-mar- 
tial. All such distinctions can only be made 



X. 



212 RBTI8I0K. 

properly by the law itself. Wheneyer there ia 
a doubt as to the proper terms to be employed 
to express the decisioti of the reviewing officer, 
reference should be made to the statute, and 
such language or terms be selected as are em- 
bodied therein — no other rule is safe. Accord- 
ing to the language of the 65th article of war, 
to confirm the proceedings, covers by this tenn 
of approval all the doings of the court including 
the sentence — and to disapprove the same, equal- 
ly rejects all. 

If there be errors in the proceedings whidi 
are not so grave as to conflict with the rights 
of the prisoner, or the demands of justice — such 
errors would be adverted to and modify the de- 
cision of the reviewing officer, but not neces- 
sarily lead to an absolute disapproval of all that 
the court had done. And so if the sentence 
should be too inadequate, or on the contrary, too 
severe for the offence of which the prisoner is 
found guilty, the like discretion is left to the re- 
viewing authority to animadvert upon the same, 
and according to his opinions as to the wants of 
the service, either send back for revisal, miti- 
gate, remit, or confirm the sentence. 
jhrtincciTo The writer would by these remarks endeavor 

to present the fact, that the use of distinctive 
terms as applied to the process of investigation, 
and to the final opinion of the court, is neither 
required or necessary, but that whenever either 
the first or the second part of the trial is defec^ 
tive, the reviewing authority may, in remarking 
upon the same, either confirm or disapprove, ac- 
cording to the proprieties of the case, the whole 
proceedings. 
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When courts-martial have, upon revision^ cHAnsE 
adhered to the judgment first pronounced, the ^' 
form above adverted to has been most frequent- 
ly used. The reviewing oflScer in such cases 
may, in order that the criminal shall not go 
without punishment, prefer to confirm the pro- 
ceedings, should no legal barrier intervene ; and • 
where the first sentence has been exorbitant, can sentanM may 
remit such portion as he may deem excessive. mi^dL^ ^ 

Provocation received should be considered by Prorocatun m. 
the reviewing authority, in determining on the oooiiderad. 
propriety of mitigating a sentence.^ 

The duty of every officer having authority to The poww and 

.1 J* !• _A A« "I • !• doty of roview- 

leview the proceedings of courts-martial, is lim- inx ooect limt. 
ited ; and he has power only to suspend the ex- 
ecution of the sentence, " pardon or mitigate any 
punishment ordered by such court."^ He can- 
not alter, or commute the punishment, even with 
the consent of the party sentenced. 

The law has clearly given tlie power to the lydoo or »- 
officer who orders a court-martial, except in isimiflDt. 
cases of capital punishment, or the cashiering or 
dismissing a commissioned officer, to pardon, or 
\j^ mitigate any punishment ordered by such 
court>-martial. To pardon is to absolve from 
punishment: to mitigate the punishment is to BCtf^saikm of 
make it less in degree, but of the same species. "^ 
Beyond this the reviewing officer cannot go. 
Any attempt to change the punishment in kind 
would be illegal, and such an exercise of author- 
ity would be the assumption of exclusive judi- 
cial, as well as to a certain degree, of l^slative 
power. To commute punishment, is to substi- commmaiioii 
tute for the one ordered, another of a difierent ^ p^**^™^^ 

t Oinmoni, p. 732. * 89th Axtide of War. 
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kind, — ^to change the species ly the mere will 
^' of the individual, without any reference to judi- 
cial sanction. 
BauukM upoo Thcsc pioposltions are plain and simple ; but 
wietir ^diowl it is proper to remark, that there has been, and 
^^thvSr^ still is, a diversity of opinion in relation to their 
^ legal propriety. The opposing views have been 

sustained by able and distinguished Ic^ gentle- 
men, occupying high places of trust and honor 
under the government, and as such views, in- 
volving the principles here stated, at the same 
time seem to contradict their simplicity, or at 
least put in doubt the essential fact of what is 
a mitigation of punishment, or in what the conir 
mutation of a sentence consists, it is due to the 
high and influential source from whence thej 
. emanate, that the reasons, which have induced a 
difference of opinion on the part of the writer, 
should be more fully developed. 
Referanoe to The decisious to which reference is made, are 
annyandnaTy. m thoso cascs m which officers havc been ad- 
P^Tniied ^ judgcd to bc cashicrcd or dismissed the service, 
"^^ but which sentences have been changed by order 

of the president, to suspension finom rank and 
command, with or without pay, for a specified 
time. The question has accordingly been raised, 
and presented to the minds of many members 
of the military service, — ^Was such decision or 
order of the president legal V^ 
BiitiiictipeciM There are two distinct species of punishment 
wil^fbdmu"^ authorized by the military laws, which admit of 
AodefiMi. ^^ degrees of severity. They are, 1. Death; 

2. Cashiering or dismission. These punishments 



1 See tbe orders in tlie cases of Commander U. P. Levi of tbs 
Navy* and Capt. Drane* 5th Infiutiy. 
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are evidently different in kind, and are distinct- cbafrb 
ively marked by the manner in which the law ^' 
declares for particular offences, they shall be in- 
flicted. Now it is argued, therefore, that such ceneni 
penalties, when adjudged by a court-martial, ne- watioii or 
cessarily can admit of no mitigation, but roust 
be executed, or entirely remitted. It is true that 
the substitution of a lighter punishment is, in a 
certain sense, a mitigation in favor of the priso- 
ner ; but it cannot be considered that mitigation 
of the punishment which is contemplated by 
law. Mitigation, in its legal acceptation, means 
a less degree of the same species of punishment; 
and were not such the true meaning of the word 
as there used, it would vest in the hands of the 
reviewing authority, the power to substitute any 
kind of punishment which, in his discretion, he 
might deem a mitigated one. If a prisoner were * 
sentenced to suffer death, could it be considered 
a I^al mitigation of the punishment to order 
the infliction of any number of stripes? Or 
should a commissioned 'ofiicer be condemned to 
suffer death, where can the authority be found 
by which the mitigated punishment of cashier- 
ing might be substituted ? In every punishment 
admitting pf various degrees of intensity or se- ponuhtaento 
verity, a mitigated form can be substituted : as, jSS"i?i^^ 
for instance ; suspension from rank and c>ommand, ^^' 
with deprivation of pay, for one year, may be 
mitigated, in time, to six months, or without 
forfeiture of pay. Confinement at hard labor for 
six months, may be changed, in time, to two 
months, and so on. In such cases the species 
or kind of punishment remains unchanged, and 
the severity of the sentence is mitigated in ac- 
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cBAvm cordance with law. But where a sentence is 
^' passed which can admit of no alteration without 
changing its character, the only means to shield 
the criminal, is to resort to die power of par- 
doning. 

If die substitution of a minor penalty is per- 
mitted, on the ground that it is a mitigation of 
the original sentence, the discretion of the re- 
viewing officer must be the means and guide to 
the selection of it. If so, it might happen under 
such authority, that a punishment could be in- 
flicted which the law in no place recognizes as 
the penalty for any crime. The fact that the 
punishment is less onerous or painful than the 
one adjudged by the court, is the basis upon 
which is exercised the authority to act, and it 
must, consequently, be equally operative, whe- 
ther such mitigated sentence be a customary, or 
acknowledged means of punishment, or not 

Now there are offences for which the law pro- 



vkroAooea. vidcs a specific puiushment, — ^and courts-martial 

fiave no power to adjudge any other. For such 
cases, how can the sentence be mitigated by any 
change which the reviewing officer might desire 
to efiect? The discretion of the president is 
then annulled, and no autliority is left with him, 
save, to order the execution of the sentence, or 
to pardon the offender.^ 

ftwpy of dw The president possesses the power to pardon 
^^^ under the constitution, and is, by the same in- 
strument, made the commander in chief of the 
army and navy; but there is no authority 
granted any where to him, to commute military 

^ Case of 2d. Lt. J. H. Carleton, Ist Dragoona. Gen. Order 
No. 24, 1843. 
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punishments ; and it is a clear principle, '^ that cHArnn 
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the president has no powers, except those which 

he derives from the constitution and the laws of 
the United States. By the constitution, the 
president is made the commander in chief of 
the army and navy of the United States. But 
in a government limited like ours, it would not 
be safe to draw from this provision inferential 
powers, by a forced analogy to other govern- 
ments differently constituted. Let us draw from 
it, therefore, no other inference than that, under 
the constitution, the president is the national and 
proper depositary of the final appellate power, 
in all judicial matters touching the police of the 
army ; but let us not claim this power for him, 
unless it has been communicated to him by 
some specific grant from congress, the fountain 
of all law under the constitution."^ 

It has been said, that the change of a sentence objection to 
in the manner referred to, is made by the presi- tenoe. 
dent, not under the authority given to mitigate 
punishments, but by virtue of his prerogative as 
the chief magistrate of the nation. This an- 
swer made to the objection, yields the entire 
question. But there is a solid reply to this, 
which, if admitted, would concede a power still 
more objectionable than the first. The presi- 
dent of the United States is not, like the British 
sovereign, the fountain of honor, and therefore 
possesses no power of the kind. All his official 
acts derive their authority from positive laws ; 
and prerogative or inherent right, or constructive 
authority, especially in the determination of 
questions of criminal justice, is not acknowl- 

* Mr. Wirt. Opinions, p. 172. 
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cHAPTKB edged, and would be adverse to the principles of 
^' our goyernment. 



oumot inflict It mav also be remarked, that there is no 

aiTMtimry pun- "^ ' 



power lodged with any military functionary, to 
inflict arbitrary punishment. The law seems to 
have had in view the possible exercise of such 
authority, and accordingly has declared, that 
'' no officer or soldier who shall be put in arrest, 
shall continue in confinement more than eight 
days, or until such time as a court-martial can 
be assembled." The principle involved in this 
act of the national legislature, is clearly, that no 
military person shall be subjected to arbitrary 
punishment, or without the intervention of a 
fair and impartial trial by a court-martial, ac 
cording to the laws of the land. 

This question, as to the right of the president 
to mitigate sentences of courts-martial, and the 
meaning of the power to mitigate, has frequently 
been presented for decision. 

wuu^'Biiini. ^- ^^ *^® ^^^^^ ^^ private William Bamsman 
■^ of the marine corps, who was adjudged to sufler 

death, the question whether the President could 
change that sentence into one of " service and re- 
straint," &c., was submitted to Mr. Wirt, Alt Gen. 
In the opinion given, (January 4, 1820,) it is 
stated — "the power of pardoning the qffencB 
does not, in my opinion, include the power of 
changing the punishment, but the power to miti- 
gate the punishment decreed by a court-martial, 
cannot, I think, be fairly understood in any other 
sense than as meaning a power to substitute a 
milder punishment in the place of that decreed 
by the court-martial, in which sense it would 
Justify the sentence which the president purpo- 
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to substitute in the case under consideration, ciurm, 
The only doubt which occurs to me as possible ^' 
in regard to this construction, is whether the 
power of mitigating a punishment, includes the 
power of changing its species ; whether it means 
anything more than ksseidng the qaaniity^ pre- 
serving, nevertheless, the spedes of the punish- 
ment. But there is nothing in the force of the 
terms in which the power is given, that ties us 
down to so narrow a construction. — It is proper 
to state, however, that a different construction is 
practically given to this power in the war de- 
partment ; for there the power of mitigation is 
not understood as giving the power to change 
the punishment."^ 

2. Again, the question was presented, arising cm or Mbj^ 
out of the case of Major William Whistler, 2nd tiw. 
r^ment of infantry, (under the 83d article of 
war.) Mr. Berrien, the Attorney Greneral, in 
giving his opinion said : " In those cases which , 
by the rules and articles of war, are required to 
be submitted to him, (and the sentences of a 
general court-martial in time of peace, and ex- 
tending to the dismission of a commissioned 
officer are among them,) the whole proceedings 
are required to be transmitted to the secretary 
of war, to be laid before the president, '^ for his 
confirmation or disapproval, and orders in the 
case" The terms indicate an unlimited discre- 
tion ; and when it is considered, that he is, by 
the constitution, the depositary of the pardoning 
power — ^that this is co-extensive with every spe- 
cies of punishment, except only in cases of im- 
peachment, (and perhaps also for contempts 

1 Ojnnions, p. 238. 
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against either house of ccxigTess,) it cannot, I 
. think, be doubted that he has authority to miti- 
gate, as well as to confirm or reject the sentence 
of a general court-martial, in the exercise of the 
supervisory power committed to him by the act 
for establishing rules and articles, for the govern- 
ment of the armies of the United States." 

'^ It would be singular, if, in the cases which 
are entrusted to the supervision of a subordinate 
officer, (see 89th article of war,) a power should 
be given to him over the sentences of a couit- 
martial, which is denied to the commander in 
chief, in those cases which are referred to him."* 

3. A more recent case than the above oc^ 

curred, in which the power of the president over 

sentences of courts-martial, was again made the 

subject of inquiry. 

Om ^ Cob. Commander William Ramsay, of the United 

States navy, was tried by a general court-mar- 
tia], and sentenced " to be suspended from aU 
rank and command in the navy of the United 
States, for and during the period of five years." 

Upon a review of the case in July, 1843, the 
president ordered that the sentence be " conmiut- 
ed to suspension for six months, without pay." 

It did not appear that the commutation of the 
sentence was made at Commander Ramsay's re- 
quest; or that the condition was accepted by 
him. After the expiration of the sentence, in 
April, 1845, Commander Ramsay made applica- 
tion for liis pay, and the question then arose — 
has the order of the President deprived him of 
his pay, for the six months during which he was 
suspended under the mitigated sentence— or in 

^ O^ajooDBt pp. 731« 732. 
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other terms, had the President of the United cHiimE 
States the legal power to deprive him of his pay ^' 
for that time ? 

On the 10th of April, 1845, it was referred to 
the Attorney General, the Hon. J. Y. Mason, for 
an opinion. 

In examining the subject, the attorney general 
refers to the case of the United States vs. Wil- 
son, (Peters' Rep. 150,) and the definition given, 
bv chief justice Marshall, of a pardon, and ap- 
plying those principles to the circumstances of 
the case before him, remarks, that " the president 
did not exercise the pardoning power." The ex- 
amination of the subject by the A. G. was full 
and able, and he concluded his remarks in the 
following language. 

" When an officer is brought to trial, and is 
sentenced to be punished, the executive may 
mitigate the severity of that punishment, — but 
there is a guide — the discretion is a legal discre- 
tion — ^and the mitigation must not be according 
to a capricious will, but must have the sanction 
of the judgment of the court — ^it must inflict a 
part of the punishment awarded by the judg- 
ment, with the exception of those cases in which 
there is no degree — ^when the whole punishment 
must be inflicted, or no part of it can be — such 
is the case of a sentence of death." 

"I am constrained to the opinion therefore, 
that Commander Ramsay is entitled to pay du- 
ring the period mentioned in the 4th auditor's 
letter, notwithstanding the terms in which the 
president commuted his sentence." — (See Ken- 
nedy, pp. 236, 237.) 

The above cases have been cited, and deemed 
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CHAPTBE sufficient to show the reasoning, or the principles 
^ upon which the several opinions, in regard to 
this subject, have been founded. 
Ei^tf-ninth It is Well, howcvcr, to remark upon a fact, 

Afv&OsO Oft ^Vft#* 

and foitr-wo- which has exerted some influence upon the 

Mid uticlo for _ 

dMgorenmieiit judgment of the persons called to the considera- 
tion of the subject, that by the 42nd article of 
the " Act for the better government of the navy 
of the United States," of April 23, 1800, the 
President of the United States is in direct terms 
authorized, " to pardon or to mitigate the pun- 
ishment decreed by a court-martial'" — ^whereas 
by the 89th article of war, enacted for the gov- 
ernment of the armies of the United States, 

V April 10, 1806, the power to " pardon or miti- 

gate any punishment ordered by such court," is 
only conferred upon " every officer authorized to 
order a general court martial.''^ 

But notwithstanding this difference which ex- 
ists in the language of the corresponding arti- 
cles, intended for the government of the land and 
of the naval forces, there has never been a se- 
rious doubt of the power of the President of the 
United States to mitigate sentences ordered by 
army courts-martial ; and tiiis because such au- 
thority would of necessity attach to him as the 
the first general under the constitution of the 
confederacy — ^and therefore the question has 
really been, as to the true or legal meaning of 
the mitigation of a sentence. 

toute mpoo In the arguments of the several attorney gen- 
"'*" erals, to whom the question has been referred, 
the power of the president to mitigate a sen- 

^ Homaii*8 Naval Laws, p. 66« 
• Ciot^ Mil. Laws, p. 120. 
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tence, by substituting a lighter punishment of a chafesb 
different species, has been claimed as a matter ^' 
of expediency or convenience, and not as the di- 
rect inference of any legal or constitutional pow- 
ers. And in one opinion quoted (2), it is said to 
exist in all cases, except in cases of impeach- 
ment, (which is a provision of the constitution,) 
and perhaps also for contempts against either 
house of Congress" — which is the mere notion 
of propriety of the writer. 

But it must be observed that the defect of the Defeetof aimw 
law or the laws, does not cure itself; and while SSi:"^ *^ 
we most readily admit that such power, with 
certain limitations, would be rightly invested in 
the executive, and thereby in all such cases 
enable him to execute justice in mercy, still as 
the authority has not been given, it cannot of 
course be exerted. 

Another objection a£:ainst the exercise of such objection to tb; 
authority under the existing laws is, that it de- ■entencek 
stroys, if conceded, the uniformity of a legal 
rule, and therefore the law is rendered capri- 
cious. It has never yet been maintained, that 
an oflScer having the power to pardon or miti- 
gate the sentence of a court-martial (the sen- 
tence of death, or of cashiering an officer are 
excepted by the 89th article of war) could mit- 
igate such sentence by substituting another pun- 
ishment of a different species, but milder in 
character, nor has it ever been pretended that 
tlie president could change the kind of punish- 
ment when mitigating a sentence of any descrip- 
tion. Now if the authority to act is thus re- 
strained in one instance — and for which there is 
no special provision by law — why should it not 
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cBAPTBB be equally restrained in all other cases, where 
^* legislation has not permitted a wider discretion 1 
If the president is to measure his authority by 
the particular circumstances of cases, it is evi- 
dent tliat the rule is destroyed, and the only 
means left for his guidance is his own discretion 
— and yet the only answer which has been 
given, or can be given to the interrogatory above 
is, that it is convenient or expedient for the 
president to exercise such powers. 
Powen rf TOW- The leading principle for the government of the 
from the cQosti- exccutivc department is, that the president pos- 
sesses no powers but what are derived from the 
constitution and the laws ; and bearing this max- 
im in mind, should we refer to the country, from 
whence our fundamental laws were received, it 
will be seen that in analogous cases, the British 
sovereign is not permitted to commute the pun- 
ishment of deatli decreed by a court-martial to 
transportation for life or a term of years, with- 
out the express sanction of parliament^ — and 
were the rule endeavored to be sustained, 
against which the writer now argues, conceded, 
it would invest the head of a republic, with 
power which is denied to a kingly ruler — ^admit 
a principle in a government whose inception 
was based upon the limitation of arbitrary 
sway, which is rejected by the laws of a mon- 
archy! Surely then, under this view of the 
subject, the right claimed for the chief magis- 
trate of the nation, is opposed to the entire his- 
tory and purposes of our civil polity. 

It is a well understood maxim of law, that 
the sentence adjudged against a prisoner cannot 

> Mutiny Act. 



REVISION. 225 

be commuted, or changed by substituting a pun- chaptbe 
ishment of another kind in its place ; and this is '* 



founded upon good reasons, as such power would reSS?c toiSS 
necessarily divest punishments of judicial sane- "liSSS^^ 
tion. The power which is conveyed by the 
statute, to pardon or mitigate any sentence or- 
dered by a court-martial, does not, therefore, 
give the power to commute such sentences, — for 
a veiy material difference exists between them. 
Pardon or remission of a sentence relieves the 
convict from the pains or penalty denounced 
against him ; and mitigation lessens the amount 
of punishment, though the part which is inflict- 
ed is authorized by the judfi:ment or sentence of flictedtobean. 
the court. Considerations of mercy enter into judgment of th« 

court* 

the exercise of these powers, and they cannot be 
employed to the prejudice of others. But the 
power to commute necessarily implies the power 
of causing the infliction of an arbitrary punish- 
ment, which has not previously received the 
sanction of any judicial tribunal.^ 

Further, it may be remarked, that the power Power to puw 
to pardon " offences against the United States," ci^e^poUr 
given to the president by the constitution, does m^^^ ^ 
not imply, or include the power to mitigate judi- 
cial sentences ; or else, the subsequent provisions 
of law^ would be altogether supererogatory ; and 
hence it seems necessary to consider the words 
'^ to mitigate any punishment," as technical, and 
meant to authorize the president, only to lessen 
the amount, but preserving the kind, or species 
of punishment decreed by the court 

> Kennedy, p. 239. 

* 42d Article of Regolations for the Navy, and 89th Article of 
War. 
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If the pardoning power was not vested in the 
. executive by the constitution, or the laws, it is 
evident that he could not dispense justice in 
that form ; and if the pardoning power included 
likewise the power to commute sentences, there 
would be no purpose or object attained in giving 
him a special authority to mitigate such sen- 
tences. It is believed that this power has never 
been conceded, in matters pertaining to the civil 
departments of life, under any system of Ameri- 
can or English jurisprudence, to the head or ex- 
ecutive of any government ; — for such concession 
would be to put the arbitrary will or discretion 
of an individual in opposition to the declared 
sanctions of the law, whUe no such will, or dis- 
cretion, had been acknowledged by legislative 
enactment ! 

» 

Such are the views of the author in r^ard to 
this question, and the principles and reasoning 
which have led him to the conclusions ex- 
pressed in the foregoing pages ; and it is with 
great deference, and hesitation, considering the 
weight of authority by which a contrary opinimi 
has been maintained, that he now submits them 
for the consideration of the reader. 
Fraeeedingi of The proceedings of a court-martial having 
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fafoct to been finally disposed of by the officer ordering 
wuu^' the court, are not liable to be reviewed by any 
other authority — that is, there is no court in 
which any appeal against the sentence of a 
court-martial can be brought, nor in which it 
may be revised.^ 

The officer (of the required rank) who suc- 

> With tbe exceptioa of the right of appeal fnnn the judgmeDt 
of a regimental court-martial, vnder the 35th Article of War. 
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ceedsy in oommandy to a general commanding an chaftbe 
army, or a colonel commanding a department, ^* 



occupies the same position in relation to all fJ^SSfSL^ 
judicial functions/ and may exercise the same ^J^ SS! 
powers as his predecessor: but although this ^5J*^^ 
successor may pardon or <nitigate any punish- !»«*•«•«»• 
ment (excepting sentences of death, and cashier- 
ing a commissioned (^cer) which has been or- 
dered by a court-martial, and approved or con- 
firmed by the first, still he may not arraign or 
impugn the propriety, or motives which induced 
the first decision. The legal discretion to decide 
having been invested in the first, his confirma- 
tion of the proceedings is decisive, and the trial 
thereby completed. Should it appear that an 
error has been committed, the remedy for the 
wrong is to be found in the power to pardon or 
mitigate the sentence; but an examination or 
review of the reasons and acts of the previous 
commander is not allowable.^ 

The proceedings, or record of every court- Ra«»d depot- 
martial, are sent to the head quarters of the departumiL 
officer by whose authority the court was ap- 
pointed, and finally deposited in the war depart- 
ment ; where, upon demand of the party tried, 
or by any person in his behalf, a copy of the 
sentence and proceedings of the court-martial 
will be furnished.' 

In connection with the subject just considered, 
there is, incidentally, presented to our notice 
another of vast importance, and one in which 

> eSth Article of War. 

t See case of Aaeistant Sargeon Steveneon, Eastern Depart- 
ment, Order of April 4, 1829, in which this principle seems to 
have been to some degree overlooked. 

• 90th Article of War. 
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cHAPTBR every officer of the army and navy has a hi^ 

^' and abiding interest From the intrinsic im- 

oT^ « ^ portance of it, the various and conflicting opin- 

mSieitt to^ ions which exist in relation to it, even in the 

^^L^tridT' ii^ilitory service ; and the views under which it 

was supposed to have had a partial settlement, 
as well as the practice which, to a limited ex- 
tent, has obtained, — ^the writer is induced to 
present it to the consideration of the reader. 

The question then, which is now to be con- 
sidered for a brief space, is as to the l^al right 
of the president of the United States to dismiss 
from the service, without trial, a conunissioned 
fficer of the army or navy. 

This power has been assumed for the presi- 
dent, and acted upon in various instances ; and 
apparently relying altogether upon the basis of 
a construction given to the constitution by con- 
gress, on the first organization of the govenn 
ment. The question then was, whether the 
president could dismiss from office, persons who 
were appointed by and with the consent of the 
senate, without the consent of the senate, like- 
wise, to such removal. Such was the constmc- 
tion of the constitution whUe it was pending for 
ratification before the state conventions, by the 
" Federalist f^^ and it is therein observed : " The 
consent of the senate would be necessary to dis- 
place as well as to appoint ;" and that, '^ those 
who can best estimate the value of a steady ad- 
ministration, will be most disposed to prise a 
provision, which connects the official existence 
of public men with the approbation or disappro- 
bation of that body, which, from the greater per- 
manency of its own composition, will| in all 
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probability, be less subject to inconstancy than chapise 
any other member of the government."^ ^' 

In oiganizing the departments of the execu- 
tive, the question, in what manner the high offi- 
cers who filled them should be removeable, came 
on to be discussed. 

In a committee of the whole house on the bill 
" to establish an executive department, to be de- 
nominated the department of foreign affairs," (af- 
terwards denominated the department of state,) 
Mr. White moved to strike out the clause which 
declared the secretary to be removeable by the 
president. 

It was contended, that such power was not 
placed in the president alone. 

^' In the power over all the executive officers, 
which the bill proposed to confer upon the presi- 
dent, the most alarming dangers to liberty were 
perceived. It was in the nature of a monarchi- 
cal prerogative, and would convert them into 
the mere tools and creatures of his wiU. A de- 
pendence so servile on one individual, would 
deter men of high and honorable minds from en- 
gaging in the public service ; and if, contrary to 
expectation, such men should be brought into 
office, they would be reduced to the necessity of 
sacrificing every principle of independence to 
the will of the chief magistrate, or of exposing 
themselves to the disgrace of being removed 
from office, and that too at a time when it might 
be no longer in their power to engage in other 
pursuits." 

On that part of the constitution which vests 
the executive power in the president the friends 

1 Federalut, No. 77. 
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• 

of the original bill founded their aiguments priu- 
. cipally ; and the amendment was negatived by a 
majority of thirty-four to twenty. 

Subsequently the bUl, on motion of Mr. Ben- 
son, (seconded by Mr. Madison) was so amend- 
ed, as clearly to imply the power of removal to 
be solely in the president The amendment 
was adopted, and the bill passed into a law.^ 

Such was the declaration of the opinion, upon 
the subject, by congress. If we look to the re- 
marks, quoted above, against the acknowledg- 
ment of such authority in the hands of the pres- 
ident, we cannot but be struck by their peculiar 
appropriateness to officers of the military ser* 
vice ; and if the question in debate had had 
reference to them, (which it had not, but was 
exclusively pertaining to officers of the execu- 
tive, civil departments of the government,) they 
could not have been more just and forcible. In 
the condition, obligations, duties and rights (either 
inferentially deduced, or by express legal provis- 
ions,) of mUitary persons, and those occupying 
places in the civil departments, we perceive so 
veide a difference and strong a contrast, that the 
aigument above referred to is pointedly apposite. 
The first occupy a very different position, both 
from the nature of their employment, and the 
means of their regulation or government, from 
the latter, who fill places of civil trust To 
such as the discussion, at the time alluded to, 
had special reference, they were appointed by 
the president as aids in the administration of the 
government, and for the proper and becoming 

1 Marshall's Life of Washington, VoL V., chap, iiif pp. 196 
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exercise of all its powers he is justly held re- 
sponsible ; and, therefore, it was, in reference to . 
civil officers, conceded, that for the faithful exe- 
cution of the law, the power of removal was 
incidental to that dut^, and might often be re* 
quisite to fulfil it 

But there is and can be, no necessity for a like 
concession of right to the executive, in relation 
to the members of the military service. They 
are but the mere actors in a subordinate sphere ; 
harmony of opinions between them and the ex- 
ecutive is not requisite for any administrative 
act or measure of government ;. and though the 
president is responsible to the nation for the 
general direction of the military forces, yet he is 
not so for their individual conduct; because 
every officer in his personal relations to the 
government, is made a part of a legally organ- 
ized body, and held accountable for his acts by 
a distinct penal code, which has provided the 
means of trial, and mode of punishment, for 
every breach of discipline and good order, and 
for every misdemeanor or crime, of which he 
may be guilty. 

There is no other particular class of men, for 
whom legislation has prescribed a specific regu- 
lation ; and therefore, it seems to be a just con- 
clusion, that for any offence or offences, contem- 
plated by such regulation, (and the military 
statutes cover the entire conduct of commis- 
sioned officers, of the army and navy,) they can 
only be tried or punished, in the manner in 
which the law declares they shall be tried and 
punished. 

But the legislative construction of the consti- 
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cBAFTEE tution, OS referred to above, has ever since been 
'' acquiesced in, and acted upon, as of decisive 
authority in the case ; still, it is to be remarked, 
as a striking feature which distinguishes the 
rule, that the power, by which it is made ope- 
rative, is purely inferential. 

In commenting upon the powers of the pre- 
sident, a very eminent jurist,^ in reference to 
this question, makes these observations : — 

^' This question has never been made the sub- 
ject of judicial discussion, and the construction 
given to the constitution in 1789, has continued 
to rest on this loose incidental declaratory opin- 
ion of congress, and the sense and practice of 
government since that time. It may now be 
considered as firmly and definitely settled, and I 
entertain no manner of doubt of the good sense 
and practical utility of the construction. It is, 
however, a striking fact in the constitutional his- 
tory of our government, that a power so trans- 
cendent as that is, which places at the disposal 
of the president alone, the tenure of every exe- 
cutive officer appointed by the president and 
senate, should depend upon inference merely, 
and should have been gratuitously declared by 
the first congress, in opposition to the high au- 
thority of the Federalist ; and should have been 
supported or acquiesced in by some of those dis- 
tinguished men who questioned or denied the 
power of congress, even to incorporate a na- 
tional bank." 

It is very evident, from the above extract, that 
the distinguished writer doubted the legal pro- 
priety of the construction adopted by congress, 

> 1 Kent's Commentaries, 290. 
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tbough he is willing to acquiesce in the decision chaptbs 
fiom considerations of public expediency, or ^' 
practical utility ; still the views here expressed, 
must have reference to executive officers of the 
civil departments^ and the authority, granted by 
the interpretation given, should therefore be ap- 
plicable to no other class. 

But the same expediency, or practical utilityi 
does not exist in the case of officers of the mili- 
tary departments of the government, and from 
which the rule or construction, as applicable to 
other descriptions of public functionaries, derives 
much of its vitality — ^and this because the le- 
gally established tribunal can always be con- 
voked for the doing of justice, in the manner 
pointed out by the laws, in all cases of military 
delinquencies ; or, if delay be of necessity, it can 
only be in times of unusual and extraordinary 
emergencies, and even then of no very long con- 
tinuance. 

The following cases may serve to Ulustrate 
more forcibly, the propriety, safety and justice, 
of referring at all times, to the regularly ap- 
pointed court for the administration of military 
justice. 

1. Consequent to the investigation of a court caaeoro^ 
of inquiry, held in July, 1821, Captain Daniel ^' ^"'^ 
Curtis, of the second regiment of infantry, was 
dismissed the service by order of President 
Monroe, October 16, 1821, And on the 8th day 
of the following April, no promotion having been 
in the meantime made to his place, he was re- 
stored, at his own request, to tJie army, by the 
president, for trial. On the 17th April, 1822, a 
general court-martial was appointed, before 

30 
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cHAPTBR which he was arraigned, and tried, and being 

^' duly convicted of the offences alleged against 

him, was sentenced to be cashiered: — which 

sentence was duly confirmed by the president, 

and carried into execution. 

cbM of Major 2. A court of inquiry was instituted in the 

spring of 1836, to investigate certain imputa- 
tions against Major William Gates, of the 1st 
regiment of artillery ; and upon the proceedings 
of the court, he was dismissed the service, June 
7th, 1836, by order of President Jackson. Upon 
further consideration of the case, Major Gates 
was re-appointed a major in the 2nd r^ment 
of artillery, to date with his former commission, 
which re-appointment was confirmed by the sen- 
ate; and a general court-martial having been 
appointed, February 7th, 1837, for his trial, he 
was, after a patient investigation of the chaiges 
preferred against him, found not guilty^ a$id 
horwrably acquitted ! 

The above cases may present the rule now 
advocated in a favorable light. In the first in- 
stance, it is perceived, that there was not a ne- 
cessity for dismissing the officer without trial, as 
a court-martial was readily assembled, which, in 
its procedure, sanctioned by its sentence, a pro- 
per punishment, and vindicated the discipline of 
the service. No right was thereby restrained, 
no wrong inflicted, but on the contrary, by sub- 
mitting the case to a legal tribunal, private in- 
terests were protected, and public justice satis- 
fied. 

But in the second instance, although there 
was a parallelism in many features with the 
other, yet in the results there was a wide di- 
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Teigency. Upon precisely the same description cHArm 
of preliminary proceedings, a like command had ^' 
been given that the accused should be stricken 
from the rolls of the army ; and yet, in the lat- 
ter case, when an appeal was made to a general 
court-martial, and which court might have been 
at any previous time assembled without diffi* 
culty, how different the judgment! Circum- 
stances, facts, and arguments, were then pre- 
sented, which, in the less formal conduct of a 
mere inquiry had been overlooked or disregard- 
ed ; and the verdict of the court in saving an 
officer from poverty and disgrace, exemplified in 
that emphatic fact, the justice of the law, — ^the 
law to which every officer looks for protection — 
by which the just measure of his conduct is de- 
termined, or the penalty for crime apportioned I 

The author had proceeded thus far, when the Letter to 8»- 
foUowing able paper, addressed to the secretary ^^ lubM 
of war, under date of April 23, 1845, by a ?rf^JS«"^ 
highly distinguished citizen was furnished ;^ and 
being kindly permitted to introduce the same to 
the notice of the reader, he now would make a 
becoming acknowledgment of the same. 

The opinion thus presented, will be seen to 
cover more in detail the question in discussion ; ^ 
is reasoned with logical precision, and stated in 
simple and vigorous language. 

The papers submitted, and upon which the 
aigument is presented, are, 

1. Letter from a gentleman of Springfield, 
Massachusetts, April 18, 1845, claiming for the 
president the right to dismiss the store-keeper 
there ; — 2. Letter dismissing Mr. Charles Little, 

^ Major-general Winfield Scott. 
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CHAPTER store-keeper, August 28, 1835 ; — and, 3. Opinion 

^' of Mr. Attorney General Butler, February 25, 

1837, on which Mr. Little was restored to office. 

The writer thus remarks : — 
Opmiflaiiiflaiw " These papers have been referred to me by 

the secretary of war. They present a graye 
question — one that has been little discussed, and 
only, as far as I know, between President Adams 
and myself in 1828. On that occasion the pres- 
ident practically admitted his want of power \o 
dismiss, without a judicial sentence to that efTect 

^' I am aware that many presidents have ex- 
ercised the power in question. But a strong 
negative is found in the fact that every officer so 
dismissed from the army, has, on a demand to 
that effect, been restored and allowed the ben- 
efit of a trial by his peers ! The dismissed offi- 
cers who n^lected to make such demand, and 
who, therefore, were never restored, probably 
looked upon their arbitrary dismission as an act 
of mercy to themselves respectively, as covering 
up the details of guilt and shame which other- 
wise would have gone on judicial record and 
been made perpetual. 

^' I do not mean to discuss the question of ^ re- 
movals,' or the power to dismiss from the public 
service in general. That has been elaborately 
aigued and reviewed at different periods, and 
perhaps yet remains an open question. I shall 
confine this brief to the tenure of the commis- 
sioned officers of the army, which rests on spe- 
dal grounds. 

'' An army in a republic, it will be admitted, 
is a delicate — ^nay, a most dangerous machine, 
unless held in the strictest discipline — i. e., in the 



KEYisioir. 237 

strictest obedience to the constitution and the chapteb 
laws. It is equally essential to the good of a ^* 
republic, that its army should also not be a 
slavish machine ; that all arbitrary and capricious 
action over it l^hould be excluded ; that it be at 
all times under the government of fixed and 
constitutional authority. Misera est servitits u&i 
jus est (xut vagum aut incognitum. 

" * The government, [with us the legislature,] 
ought precisely to determine the functions, du- 
ties, and rights of military men— soldiers, offi- 
cers, chiefs of corps', generals.' — VcUteL 
' " ' The congress shall have power to make 
rules for the government and regulation of the 
land and naval forces.' 

" This power was taken up, and for the time 
being in respect to the army exhausted by the 
act (commonly called the rules and articles of 
toar^) of April 16, 1806. — Cross^ Mil. Laws, pp. 
.107, 123. 

" It is of the very essence of ' ndes for the 
government of the public forces that they 
should define and prohibit offences — ^prescribe 
penaltiesj and in addition, designate the triJburud 
which is to ascertain such offences and apply 
the prescribed penalties. 

" Now all this is clearly done in the act of 
1806. Congress has therein carefully enume- 
rated and defined every possible act which it 
chose to consider an offence in the military 
state, or land forces ; and, to exclude all arbi- 
trary action, has placed in juxtaposition with 

1 Established, by the old congress, June 30, 1775, November 7« 
1775, September 20, 1776, &c., &c., which were recognized un* 
der the constitation by the act, Sept. 29, 1789. — Cri>$9^ p. 41. 
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cHAFTBR each and every offence so created — in the same 
^' article — ^the tribunal (a court martial and not 
the president) to judge the alleged offence and 
to apply the prescribed punishment. How can 
that connection, in a constitutional act, and 
therefore part of the ' supreme law of the land/ 
be legally dislocated, (except by another such 
act,) and the president seize upon a jurisdictioQ 
60 carefully lodged in other hands 1 

"A remarkable l^slative construction, sup- 
porting — ^nay, establishing my view of the power 
in question — ^is found in the ' act concerning the 
disbursement of public money,' Jan. 31, 1823, 
sect 3, Cross, p. 216. Here an offence, pre- 
viously created and made punishable only by a 
court, under the 39th art. of war (Chws, p. 114) 
iSy by special dislocation, to < be promptly re- 
ported to the president of the U. S. and [the 
offender] dismissed from the public service.' 
(This power has, in the case of quartermaster 
Captain Davis, been exercised witliln a week. 
The dismission could only have been summarily 
made by direction of law.) 

" General courts-martial must, under the 64th 
article of war, (Cross^ p. 117,) consist of from 
five to thirteen members, each taking an oath 
(69th article) to * try and determine' according 
to the rules and articles, ' and if any doubt shall 
arise, not explained by the said articles, accord- 
ing to your conscience, the best of your unde^ 
standing, and the customs of war in like casesj or 
what may be termed the common law of the 
army. 

" This common law is recognized by Mr. At- 
torney General Wirt, April 5, 1824. And ajpdn, 
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Feb. 20, 1828, he distrusts his ' own judgment' cHAPm 
in reference to ' the existing usage and practice '' 
of the army, known only to military men.' — 
(pinions of Attorneys Greneralj pp. 489, 596. 

'^ No sentence of a court martial, ' in time of 
peace, extending to the loss of life or the dismis- 
sion of a commissioned officer, or which shall — 
either in time of peace or war — ^respect a gene- 
ral officer, be carried into execution until after 
the whole proceedings [of the court] shall have 
been laid before the president of the U. S. for 
his confirmation or disapproval, and orders in the 
case.' — 65th article, CrosSj p. 117. 

" Here is extreme care taken by congress of 
the commission of an officer — often more dear to 
him than life — even after it has been submitted 
to the judgment of his peers. 

" In respect to the army and navy, the pres- 
ident is only the ^ first general and admiral of the 
Gmfederacy.^ Federalist, No. 69, by General 
Hamilton — written in 1788, pending the ques- 
tion — shall the constitution be adopted 1 in or- 
der to dispel the fear that the president would 
become, like George IH, the fountain of all 
honor and power over the army and navy. In- 
deed it was only as the ' first general' that the 
president ever appointed a general court-martial 
down to 1830 ; for the 65th article of war only 
gives that power, in terms — to ' any general com- 
manding an army, or colonel commanding a sep- 
arate department.' In a certain class of cases, 
provided for in the new and anomalous act, 
May 29, 1830, sect. 1., ( CrosSy p. 225,) the power 
to appoint courts is first given to the president 
in terms. 
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cHAFTBE " What power nas the ' first general,' or any 
^' officer, over the army, except such as is clearly 
derived from the constitution or laws ? 

" In all cases (except those arising under the 
act of 1823, respecting the settlement of ac- 
counts) it has been shown that trial by a ctmrtj 
is as much a part of the rules and articles of 
war as the offences therein severally created, or 
the punishments to be decreed. 

" Suppose a court sentence an officer to a 
year's suspension; would any president think 
of substituting the higher punishment of dis- 
mission 1 

'' But it may be contended that if the president 
caimot summarily dismiss for any statutory of- 
fence, other than that created by the act of 1823 
(non-settlement of accounts) he may, neverthe- 
less, exercise that power without the assign- 
ment of any cause. 

^' Besides the reply that no such case has ever 
occurred in the army — that attribution of pre- 
rogative to the president would give him a 
power over an unaccused and innocent officer, 
which he could not have exercised over the 
greatest and most apparent guilt — the coward- 
ice or treason of a Hull ! The surrenderer of 
Detroit was tried by a general court-martial, 
and was only dismissed in mitigation of the serir 
tence which doomed him to die4 

'^ The 5th amendment of the constitution, only 
excepts from a preliminary presentment by grand 
juries, cases arising in the land or naval forces ; 
and does not take away from their officers the 
benefit of a trial in chief by their respective 
peers. 
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"Mr. Attorney General Butler^s opinion be- 
five me admits that military store-keepers are . 
duly 'appointed by the president and senate, 
amunissioncd and sworn.' And being further 
placed under the rules and articles of war, it 
fidlows that they are as much officers of the 
army as our generals. — (See Army Register, 
p. 10.) 

" But Mr. Attorney General Butler, speaking 
of store-keeper Little, adds : — ^ He was liable, 
like all other officers, to be dismissed by the 
president'! 3Ir. Butler had, evidently, never 
investigated the question of power, but de- 
cides that the power, in point of fact, had not 
been exercised, and, therefore, that Mr. Little 
was still in service ! 

'' I have omitted to state that the power in 
' question has been claimed for the president, but 
never exercised, under two other heads : 

" 1. Under the \\th article of tcar^ (CVow, p. 
109.) — ^Every individual who enters the army 
by enlistment or by conmiission, is held to re- 
main in it, under the penalty of being considered 
a deserter^ until regularly dischaiged. Non- 
commissioned officers, musicians, privates, &c., 
&c., (enlisted men,) receive a formal paper call- 
ed a discharge^ signed as the article directs, at 
the end of the engagement of each ; or, if by 
sentence of a court, the orders in the case, is 
such discharsre. Cknnmissumed officers are ^ dis- 
charged' in three ways : 1. Upon tender and ao* 
oeptance of commissions— called resignations; 
2. Partial reductions or disbandments of the 
army, when all surplus officers go out, and are 

declared by the president, in orders, to be honor* 

31 
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CHAPTER 06^2^ discharged ; 3. Sentences of general courts* 
^' martial, when the term honorable is, of course, 
omitted. In all three cases, the officers are put 
out by order of the president giving the dis- 
charges. 

" But it may be said, if, in each class of the 
cases — the last, as in the first and second, the 
president gives the order of discharge, why does 
the article specify *by sentence of a general 
court-martial'? Because in time of war (see 
65th article) a general officer in command of a 
particular army, &c., &c., has also the power to 
discharge a commissioned officer, sentenced to 
be dismissed by such court; and but for the 
words, ifi the 11th, 'by sentence of a general 
court-martial,' this article would not have been 
in harmony with the 65th. 

"The 11th article, therefore, gives no power to 
the president to make arbitrary discharges of 
officers— in other words dismissions. / 

" 2. The words found in every officer's parchr 
ment : — ' This commission to continue in force 
during the pleasure of the president of the U. S. 
for the time being.' 

" This durante bene pUucUo would seem to con- 
clude the question, and it certainly would be 
conclusive, if those words were, in any mannery 
founded on, or derived from, specific legislation. 

"June 17, 1775, a committee, appointed for 
the purpose, submitted to congress the draught 
of a commission for General Washington, which 
was adopted. (Journals, vol. 1, p. 85.) This 
draught, in all its formal parts, was closely 
copied from Britis];i commissions, (there were at 
least twenty members who had held such,) sub- 
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stituting in the closing words — 'This commis* chaptbr 
sion to continue in force until revoked by this or ^' 
a future congress.' And congress then, and 
down to the adoption of the present constitu- 
tion, it will he remembered, exercised over the 
federal forces, all the powers of the British king 
and parliament united. 

'^ That draught was substantially followed in 
all army commissions given by the old congress. 

" Since the adoption of the constitution of the 
United States, there has been, absolutely, not a 
syllable of legislation on the form of army com- 
missions. The old form has been continued, 
substituting ' the president of the United States/ 
for the king, (in the sentence quoted, and origi* 
nally borrowed from British commissions.) This 
probably was the pen-work of some clerk, or at 
most, the hasty direction of the secretary of war, 
without reflecting that the chief magistrate, in a 
republic, is not the fountain of all honor and 
power." 
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EXECUTION OF SENTENCE. 

The sentence of a court-martial having been 
confirmedi the next step is to cany it into exe- 
cution. It is a matter of importance, that the 
moral effect of punishment be not lost to the 
soldiery, upon whom the example is designed to 
operate, by any carelessness or levity exhibited 
at the time of its infliction ; and for that reason, 
in the armies of all nations, the execution of ju- 
dicial sentences has been marked by solemnities 
and ceremonies. The order of military exhibi- 
tions is, in its nature, one of ceremonial, and the 
precision and formality which are observed on 
ordinary occasions, should not be wanting upon 
occasions where the object is to impress the 
minds of the spectators with seriousness and 
awe. 
corponi wm. When the sentence awarded is corporal pun- 

ffhineot, bow ^ * 

inflicted. Pan- ishmeut the trooDS of the recdment or garrison 

iiluBent must *^ o o 

not be piQiflQff. are drawn up to receive the prisoner, usually in 

some retired spot, as the ditch of an outwork, to 
which place he is conducted by a guard or es- 

' cort Upon his arrival at the place of punish- 

ment, the adjutant, or other staff (^cer, reads 
the sentence of the court, and its approval ; the 
prisoner, during the time occupied in reading, 
standing uncovered, and advanced a couple of 
paces in front of the escort He is then ordered 
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to strip to the waist, and is tied to a machine cbaftbe 
called a triangle, which is fonned of three l^, "' 
connected by a bolt at the top, and separated 
about four feet at the bottom. A bar is fastened 
at a proper height to two of the I^s, against 
which the prisoner may lean his breast, who is 
tied by the ancles to liie legs of the machine, 
and his hands secured above. Sometimes the 
prisoner is lashed to a gun-wheel. The strokes 
with the cat-o'-nine-tails are delivered upon the 
bare shoulders, by the drummer or trumpeter. 
The drum or trumpet-major counts each lash, 
giving sufficient time for the executioner to pause 
between the strokes, equal in duration to three 
paces in slow time, which is marked by taps of 
the drum, or by the executioner encircling the 
cat round his head. A medical officer is invari* 
ably required to attend, to superintend the pun- 
ishment. Should any appearances indicate the 
propriety of suspending the infliction, the medi- 
cal officer reports to the senior officer on parade, 
who gives orders accordingly. It is well under- 
stood, that to prolong the punishment beyond 
the usual time would be highly improper, and 
subject the officer, who authorized or caused 
such to be done, to charges. 



All means used to cause greater pain to the vtmm to 
suflferer, than what must necessarily follow the MiiddeiL 
infliction by the usual instrument of punishment, 
is strictly forbidden ; and, therefore, the prepara- 
tion of the cats by steeping them in brine, or 
washing them in salt and water during the pun- 
ishment, would not be countenanced. It is a 
well known principle, that punishment is shorn 
of its efficacy by a resort to cruel and inhuman 
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means ; and the criminal, in such cases, is no 
. longer viewed by the by-standers as a malefac^ 
tor, but is sympathized with as an oppressed and 
wronged creature. During the infliction of the 
punishment, it is necessary that the drum-major 
should see that the strands of the cat are not 
entangled, so as to produce too heavy a blow ; — 
they should be kept separated, and, if necessary, 
washed in water. 
cbto'Himo- The cat-o'-nine-tails, the usual instrument for 

flogging, is composed, as its name imports, of 

nine lashes of whip cord, each knotted in three 

places, one knot being near the end ; the lashes 

are sixteen to eighteen inches long, and fastened 

to a handle of wood, of about a drumstick's 

length. Common whip cord is the thickness 

allowed; a larger description would too much 

bruise and lacerate the flesh by its weight 

NomowBTO- It is a rule now adopted for the regulation of 

^priMmercui corporal punishmcut, that no greater amount 

Inflicted. shall bc iuflictcd than what the prisoner is able 

to undergo at one time. Should, therefore, any 
number of stripes less than what the sentence 
prescribes, be more than could be given at any 
time, in reference to the physical ability of the 
prisoner to bear, such number must be consid- 
ered as remitted, and the punishment complete. 
This rule is a humane one, and it may fairly be 
aigued, that whenever the punishment adminis. 
tered is equal to the strength of the culprit to 
bear, that the ends of punishment, as far, at 
least, as he is concerned, have been attained. 
It is not very likely that such cases, from the 
limited number of stripes (fifty) which may be 
inflicted, will often happen. The writer, ho^v^- 
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ever, has witnessed an instance in which, from cHAPTBa 
the great excitability of the prisoner, no more "' 
than forty stripes could be given with safety. 

In the British army, where, mitil a few years ModiUcatkn or 
ago, corporal punishment was inflicted to a de- ^^^^^ 
gree which shocked the sensibilities of every ^"'^^•"t- 
humane person, such rule was of the highest 
importance. Soldiers in that service were fre- 
quently removed from the place of punishment 
a bruised, bleeding, senseless mass of flesh. One 
thousand, — ^five hundred, — three hundred lashes, 
have been ordered and carried into execution 
with a merciless severity. Against such a sys- 
tem of punishment, officers of that army took 
ground, and with a zeal creditable to their 
humanity, many of its distinguished members, 
uiged a modification of the rules of service, and 
the adoption of a more merciful code. 

The rule itself, adverted to above, was a con- 
sequence of the excessive punishment author* 
ized and inflicted by stripes in the British army, 
and remedied to some extent the rigorous cus« 
torn which then prevailed. 

When capital punishment is to be inflicted, Capital pmiui. 
great ceremony is made of special observance, ing. 
When a criminal is to be put to death by shoot- 
ing, the troops to witness the execution are 
formed on three sides of a square. The pris- • 
oner, escorted by a detachment, is brought on 
the ground. The provost marshal leads the 
procession, followed by the band or field 
music of the regiment to which the convict 
belongs, drums muffled, playing the dead 
march. The party detailed to fire, consisting 
usually of eight to twelve men, comes next; 
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GBAPTBR then four bearers with the coffin, and im 
"• mediately after the prisoner attended by a 
chaplain ; the escort closes the rear. The pro- 
cession passes in front and along the three sides 
of the square facing inwards. On arriving at 
the flank of each regiment the band of that regi- 
ment plays the dead march, and continues until 
its front is cleared. When the procession has 
reached the open space, the music ceases ; the 
prisoner is placed on the fatal spot where the 
coffin has been put down, and the charge, sen* 
tence, and order for the execution read aloud. 
The chaplain having engaged in prayer with the 
condemned, retires. The execution party forms 
at about six paces from the prisoner, and the 
word is given by the provost marshal. When 
the firing party forms, the escort moves by the 
right flank and takes position in rear of that 
party, at ordered arms. Should the fire not 
prove instantaneously fatal, it is the duty of the 
provost marshal, or a file which has been reserv- 
ed for such duty, to complete the sentence. The 
execution being over, the troops break into col- 
umn by the right and move past the corpse in 
slow time. 

When death by hanging is to be inflicted^ the 
troops are formed in square on the gallows as a 
■ centre. The prisoner, with the escort, having 
arrived at their respective places, the charge, 
sentence, and warrant are read aloud, and the 
executioner, under the direction of the provost 
marshal, performs his office. The troops march 
oflf the ground at common time ; the provost 
marshal with the escort, remaining until the 
body is taken down. 
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Soldiers sometimes for disgraceful conduct are chaptbb 
discharged the service with ignominy. A sen- "' 



tence of this kind is executed as follows. The ^^^aJ^Sng 
troops being assembled, the offender is brought ^"' ^^ ■"^^'^ 
forward in charge of a guard, when the of- 
fences of which he has been found guilty, toge- 
ther with the sentence and its approval are read. 
The facings, &c., of his dress are stripped off ; 
and he is then trumpeted or drummed out with 
the /' rogue's march," through the barracks or 
quarters of the corps. 

When a soldier is sentenced to close confine- confinement « 
ment in the cells, if sickness should require him p™**™"*"* 
to be removed to the hospital, he would upon 
recovery of his health be returned to imprison- 
ment for the remainder of his sentence ; but the 
time of his being in hospital must be computed 
as part of his imprisonment. When in hospi- 
tal he is deemed a prisoner. 

A commanding officer would not be justified coanaan^og 

• «• . ^ . 11* office? not to 

m releasing prisoners* under sentence, allowing reieawpruKm- 
them to do duty in presence of the enemy, or at u/aftTn^^ 
other times, and afterwards inflicting the pun- ment ^^""'"^^ 
ishment 

As there are no particular places provided for Place of con- 

* i_ •• j./»ij» -L ± /• fincment may 

the impnsonment of soldiers by sentence of be changed. 
courts^martial, it is never stated where the con- 
finement shall be undergone, but is left to the 
commanding officer of the garrison wherever the 
prisoner may be, (unless specially ordered to be 
be removed to another station,) to carry out the 
sentence by the means within his control. It 
consequently does not interfere with the right to 
change the place of imprisonment, should the 

foment be removed, or other causes render it 

32 
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CHAFTBR necessary. In such cases, for ordinary close 
— confinement, the time occupied in effecting the 



change of place would be counted in the sen- 
tence ; but where solitary confinement with low 
diet is the sentence, the prescribed number of 
days, according to the judgment of the court 
must be fulfilled. 
Puntthment to In the rfffid execution of sentences awarded 

be ttnctly exo- ° 

^'^'^^ by military courts, is the most effectual means 

of preventing offences. It is much to be re- 
gretted, as a cause in frequent instances of the 
slight effect, either as punishment or example, 
which the decisions of courts-martial produce, 
that they are not strictly executed. In the case 
of commissioned ofiicers the weight of the sen- 
tence is felt in all its force ; but with the enlist- 
ed men, who are of course subject to a different 
species of punishment, the results to them of a 
Uial are Uttle more than nommal. 

The causes which lead to this unfortunate re- 
sult are to be found in the great dispersion of 
the military forces, and the frequent removals 
and changes incident to our service. There are 
but few stations which can be considered as per- 
manent, and the greater number of these are not 
provided with those means of carrying out the 
sentences of courts-martial, which a proper re- 
gard for subordination and good discipline so 
much require. It may also be surmised that the 
quantum and kind of punishment authorized to 
be inflicted for certain species of offences, are • 

Evih of fiiUe not altogether such as are most wanted to en- 

opiniooi on mil ^ . . 

itary pmuBh- sure military obedience ; and public opinion at 

the present day, based upon what is termed a 
just liberty of thotight and action^ has not only 
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very much modified all penal legislatioD, but in- chaftbb 
dependent of that, has to some degree worked a "' 
corrupting influence upon the minds of the sol- 
diery themselves. This evil would no doubt, in 
times of active and perilous service, be much 
overcome ; but nothing less than the necessities 
of war could reconcile the change to the public 
mind, or rather to the mind of our legislators. 

In a system which should combine precision Beneiiti to \m 
and certainty for the jurisprudence of the army, p^L i^MniT 
would the country find and secure the high *^°^**^^''* 
interests of good order and economy, — ^interests 
which, while they would not stand in opposition 
to any personal rights, or humane government, 
would be doubly appreciated by being associated 
and connected with all the lofty and enduring 
benefits which other nations have gained, or 
hope to acquire, by a well regulated army. 
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OF REDRESSING WRONGS, AND APPEALS FROM A REGI- 
MENTAL COURT-MARTIAL TO A GENERAL COURT-MAR- 
TUL. 

The 34th and 35th articles of war were es- 
pecially framed to afford a speedy and efficacious 
remedy, to officers and soldiers, who are, or who 
think themselves oppressed and aggrieved by 
their superiors. These afford the opportanity 
to the authors of the injury complained of, to re- 
pair it by their own act, or authorize the cairy- 
ing of the complaint to higher authority, by the 
sufferer, or make positive the obligation to call 
a regimental court-martial, without qualification 
or condition, to do justice to the complainant, 
upon the preferment of the complaint to the 
commander of the regiment. 
PHbnnee giv- It may be observed in the character and Ian- 
cffioen and sol- guage of the two articles referred to, that a pre- 
"" ference is given to the inferior officers or soldiers, 

in hearing and determining their grievances, by 
making an investigation of the same demandable 
in the first instance as a matter of right When 
the reciprocal relations of the officer and soldier 
are considered, and the influence which the posi- 
Oon of the first must exercise over those sub- 
jected to his command, it will be conceded that 
the preference is not only a just, but a necessary 
one. The soldier, in his subordinate statioDi 
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enjoys the comfortable assurance of protection, chaptu 
and the officer, if any be inclined to oppression, "'• 
is restrained in his actions by the knowledge of 
the existence of such a right, which can, at any 
time, be exercised for the remedy of wrongs. 
But the just and equitable mode of discipline 
observed in our army, has made a reference to 
this right on the part of the soldier, a very rare 
occurrence ; and the disposition of the officers, 
in regard to their men, is in itself a pretty sure 
guaranty against oppression. 

By the 34th article of war, it is declared : — Thirtr-foarUi 
^' If any officer shall think himself wronged 
by his colonel, or the commanding officer of the 
r^ment, and shall, upon due application being 
made to him, be refused redress, he may com- 
plain to the general commanding in the state or 
territory where such regiment shall be stationed, 
in order to obtain justice; who is hereby re- 
quired to examine into the said complaint, and 
take proper measures for redressing the wrong 
complained of, and transmit, as soon as possi* 
ble, to the department of war, a true state 
of such complaint, with the proceedings had 
thereon." 

In a preceding part of this work, (chap. VI., 
pp. 77, 78,) reference is made to this particular 
article, and it is there stated, that the applica- 
tion of it is proper in cases of wrong inflicted by 
superior officers of whatever grade. It is also 
observed, that no discretion is allowed to the 
general to whom complaint is made, to arbitra- 
rily dispose of it by his own will. This latter 
part must be understood vdth some limitation. 
It is undoubtedly required of him " to examine 
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Compbinti to 
be examined 
Into. 



into the complaint, and take proper measnies 
for redressing the wrong complained of," and it 
is from this very duty enjoined upon him, that 
a discretion is vested of judging of the truth or 
not of the complaint, and accordingly either for- 
ward or not, the state of the complaint to 
the department of war, for further inquiry. If 
the charge laid should be incapable of proof, or 
the grievances stated not amount to a crime or 
offence, at least of military cognizance, it cannot 
be supposed that it was intended to trouble the 
department with a report. This conclusion is 
the more truthful, inasmuch as the complainant 
is not thereby debarred, of either the right or the 
means of preferring his complaint again to the 
highest authority. 

In cases where the complaint is not trans- 
mitted to the department of war by the general, 
the latter, upon a due consideration of all the 
facts and circumstances laid before him, and 
concluding, therefrom, that a misconception ex- 
ists in the mind of the complainant, frequently, 
or usually returns, the accusatory communica. 
tion to the author, with an admonition some- 
times, that it may be withdrawn — or perempto- 
rily refuses to transmit it, with his report, to the 
war department And in no instance could this 
be prejudicial to the complainant, because, as 
has been observed, he can reiterate his com- 
plaint, should he not accede to the recommenda* 
tion or primary decision of the general. Should 
the general, upon a second application, still re- 
to^^M fuse to forward the complaint, the officer making 
^^^^^ it may address himself directly to the war de- 
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partment, through the office of the adjutant gen- chaptbe 
eral of the army.* "^" 



The article requires, in the first place, that coApWiittobt 
the complaint should be lodged with the colonel the commander 
or officer commanding the regiment, and appli- 
-*•- Ko made to him for redress. This pro- 
highly becoming and discreet, as it 
^ opportunity, where offences have been 
^ V? itly committed, for reparation by the 
^ A ^ nplained of, and thus saves the service 
J ^ 5^ >g harassed by vexatious actions : and 
5 "^^ * upon redress being refused that the 
V ^^ nt is authorized to prefer his charge 
^ t X ^^^1- 1^'^® particulars of the grievance Grievance tbiw 
V ^ formally stated to the colonel in wri- ^ *** 
^ '^ ^ e should also be formally called upon 
"^ ^ the alleged grievance, — so that he 



^ 
^ 



understand the ground of complaint, 
quired or expected redress, and thus 
be able to regulate himself accordingly. If, alter when npom- 
such application for reparation of the wrong can apply to um 
suffered, the colonel, or commanding officer, ity. '*" 
should refuse to redress the same, the com- 
plainant may make his statement of it to the 
general. The refusal must be an absolute one, 
or there must be such a neglect of the applica- 
tion, on the part of the commanding officer, as 
shall constructively amount to a denial of justice. 

It must be understood, however, that the commander of 
colonel or commanding officer must be the me- th^^i^of 
dium of communication to the general, and that 
the complaint so preferred be also identical, or 
the same in substance, with that submitted in 
the first instance. The first requirement is 

1 Samners Law Military, pp. 502, 503. 
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cHAFTBR necessary for a proper observance of the general 
"'' r^^ations for the army, a violation of which 
would subject the offender to punishment : and 
the second is due to the commanding officer him- 
self, who may thus have further space for re- 
pentance of his first decision, and opportunity 
of accompanying the complaint with explana- 
tions of his own conduct. 

The mode here pointed out is in strict accord* 
ance with the article and the general regulations 
of the senice, (G. R. par. 790,) and it is only 
by a consistent observance of them that the 
benefits, sought under the particular article of 
war, the subject of these remarks, can be ob- 
tained without delay, and inconvenient embar- 
rassment. 
TWrtjr-fifth a? The succeeding article of war. to wit the 

tide of war. ° > . -j 

35th, requires particular attention ; the more so 
from the infrequency of any action imder it, and 
the unsettled, or mistaken, or indeed careless 
opinions, which have hitherto been entertained 
respecting its true purposes or meaning. The 
Origin of the article in question was originally adopted from 
uS2<^ ^ the British articles of war, by a resolution of the 
American congress, September 20, 1776, and 
thus incorporated with our military code. By 
a subsequent act of the national l^slatuie, 
(April 10, 1806,) it was varied in its terms, by 
the omission of the words, — " commanding the 
troop or company to which he belongs," but 
without varying the import or intention of the 
article in the slightest degree, as will be pres- 
ently shown when we proceed to its interpre- 
tation. 

A law of this description, which is intended 
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for the individual soldier, as a protection against 
wrong, and investing him with a right which . 
makes inquiry certain and speedy, ought to be chaimciw oc 
well understood, in order that the subject matter 
of complaint be properly limited, and the prac^ 
tice or procedure under it be simple and unifomL 
Unless the species of wrong be clearly defined, 
it would be in the power of any dissatisfied 
soldier to harass his officer with baseless or ma- 
licious allegations, and the service with trouble- 
some and expensive investigations ; and this the 
more readily, as the article does not provide a 
remedy against accusations witliout foundation, 
made under its provisions ; and, from the nature 
of the subject, would not admit of restrictions 
for fear of causing injustice, by intimidation to 
honest complainants. 

The preference given by it to the enlisted ^i^52^^ 
soldier, was not only in reference to his indi- aiicipiii». 
vidual rights, as, connected with the duties of 
the commanding officer of his troop or company, 
but has likewise an intimate relation with the 
essential purposes of discipline ; — for it is in the 
equal distribution of justice, and the confidence 
of protection, that the sure foundation is laid of 
good order, and subordination. 

The interpretation of the similar article for 
the regulation of the British service is fixed, and 
has insured a uniform practice in regard to com- 
plaints made by enlisted soldiers, for a long pe- 

liod of time. 

■ 

The regimental court-martial here referred to, soieiy fanaaM 
is solely for the purpose of doing justice to the notto^ST 
complainant, and punishment forms no part of 
its office, inasmuch as a court of this description 

33 
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cHAFTBR is not of adequate powers or jurisdictioD to sit 
^^' in judgment upon, or try a commissioned officer, 
being limited, in this respect, by the 67th article 
of war. In connection with this part of the 
subject, it is proper to mention in this place, that 
the court, though called to investigate the facts 
alleged as a wrong by the complainant, is never- 

ifat a coort of thclcss uot a court of inquiry, with powers such 

as are contemplated in the 91st article of war, 
and this, because courts of inquiry can only be 
ordered by the president of the United States, 
or by the commanding officer, duly authorised 
to appoint courts of inquiry, when demanded by 
the accused.^ The regimental court-martial 
now under consideration, is a body organized 
for special purposes, and therefore much re- 
stricted in the range or scope of its powers, and 
confined in its investigations to a particular spe- 
cies of verongs. 

DBwripdoQ of These wrongs must arise out of the relative 

Wi mm tf gm tO bo 

connection of the commanding officer of a tiooff 
or company, and a soldier belonging to it They 
relate principally, if not entirely, to matters of 
allowances ; and have reference to clothing, pay, 
messing, repairs, and all things belonging to 
what is understood as the interior economy of a 
company f that is, they have reference to mat- 
ters of account between the captain, or com- 
mander of the company, and the soldier.' This 
is the description of the wrongs contemplated 
by the article, and therefore acci^sations by a 
complainant, impugning the character of an 
officer, would be foit^ign to the view of the ar* 

> 92nd Article of War. * Simmons, p. 73. 

* Hacomb*t Practice of Coarts-Martia], p. 90. 
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tide ; or injuries growing out of the acts of other 
persons, not so related (that is, commanding 
officer of a company and soldier belonging to it,) 
could not be considered by this regimental court- 
martial, but would necessarily be prosecuted by 
the usual means, afforded for the administration 
of justice to the army.* 

In the case of Arthur C. Delap, a private of caieofPrtfito 
company A, 8th regiment of infantry, upon 
complaint preferred by him against Surgeon 
Lyman Foote, the court of inquiry assembled to 
investigate it, entered at some length into an ex* 
amination of the 35th article of war, (see gene- 
ral orders. No. 13, dated " war department, adju- 
tant general's office, Washington, February 20, 
1843/') and stated in the opinion expressed, an 
interpretation of the same. 

The views expressed by the court of inquiry, 
embody substantially those here given, and par- 
ticularly as to the matter of complaint, it is 
said : — " The American law on this whole subject 
is believed to be the same as the British law, 
with the single exception that the complaint, 
under the British law, can only be made against 
the complainant's captain, or other officer com- 
manding his troop or company." Now all the 
writers on English military law, who speak at 
all of this subject, agree in confining the com- 
plaint to matters arising out of the commanding 
officer's administration of the interior economy 
of the company, and it is in reference to this re- 
striction that the court of inquiry remark, '' that 
to ' do justice to a complainant,' and to sustain 
the majesty of a violated law, are two very 

1 Ramners Law Military, p. 504. 
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different things. In the one case, a wrong may 
™' be remedied to the entire satisfaction of the 
complainant, — ^as in matters of account an emu 
may be corrected. But in the other case, such 
as the infliction of a personal injury upon the 
complainant, justice cannot be done to him, and 
if the aggressor be a commissioned officer, resort 
should be had to a tribunal competent to inflict 
a penalty upon him for a violation of law. In 
such cases, the complainant must be r^arded 
not as seeking 'justice to him' in the mean- 
ing of the 35th article of war, but as seeldn; 
justice upon his aggressor. It is, therefore, the 
opinion of this court, that the regimental court- 
martial, provided for in the 35th article of war, 
was designed to act upon such cases as admit of 
' doing justice to the complainant,' in the Ian- 
guage of the law, and never was designed to 
bring under examination, complaints amounting 
to an ' accusation or imputation' of an officer, 
(see 91st article of war,) an inquiry into which, 
so liable to abuse, can only be had under the 
provisions of the 92nd article of war, or bj a 
general court-martial ordered by competent au- 
thority." 
CmpdrntotiM In the interpretation of the 35th article of 
«toanify. war, by the court of inquiry referred to, the au- 
thor has great pleasure to acknowledge a general 
propriety of thought, and therefore fully acqui- 
esces therein, with the single exception of oon? 
sidering every officer of the company as obnox- 
ious to complaints on the part of any soldier be- 
longing to it. They say, " It is the opinion of 
the court, that the officers referred to in this ar« 
tide are company officers — of the company to 
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which the complainant belongs — and to no other ohaptbb 

officers." "' , 

The basis upon which this last conclusion is 
founded, seems to be altogether in the fact that' 
the law of congress of 1806, omitted the words, 
'' commanding the troop or company to which 
he belongs/' and such fact is clearly set forth in 
the ailment of the court. By the adoption of 
the same views as those prevailing in the British 
army, and by which the subject matter of com* 
plaint is limited to wrongs connected with allow- 
ances of pay, clothing, messing, &c., &c., it ap- 
pears that the court of inquiry did not pprceive 
that by making the article applicable to any offi- 
cer of the company to which the complainant 
belongs, there was a manifest inconsistency in 
the diverging parts of their opinion. If indeed, 
the variance in the article of 1806, was intended 
to make officers, other than the commander of 
the company, subject to complaints by soldiers, 
and to cause them to be investigated by the re- 
gimental court-martial authorized under its pro- 
visions, why did not the court of inquiry em- 
brace every officer of the regiment, instead of 
confining it to those of the company to which 
the complainant belongs only ? The same au- 
thority which appoints the court for the exa- 
mination of complaints against the latter, would 
be equally competent to appoint courts for the 
same purpose in regard to the former; and no 
more delay, expense, or inconvenience to the 
service, would be experienced in the one case 
than in the latter. If the 35th article of war had 
no existence, there would be ample means for * 
the redressing of wrongs, in which punishment 
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cBAPTBR of the oppressor was the aim of the complaint 
"'- But that article had an entirely different pur- 
pose — a purpose which was solely for the settle- 
ment of errors, or wrongs, growing out of the 
administrdtive part of the company command^ 
something in the nature of a board of arbitra- 
tion, by which facts were to be ascertained, and 
thereby justice done. Now, as an officer of the 
company, not the commander thereof, cannot 
stand in such relation with the soldiers com- 
pfbsing it, it is certain that he can never be held 
accountable in the mode contemplated by the 
35th article of war, and therefore, it appears, 
that the opinion of the court of inquiry, respect- 
ing the particular matter to be complained of, 
and the persons against whom such complaints 
will lie, is clearly contradictory. " The wrong 
is either subsisting or foregone, and of such a na- 
ture as is capable of redress," for the article 
" aims not further than the doing justice to the 
complainant"^ It consequently would seem a 
necessity, independent of the difference of 
phraseology in our law, that the like interpreta- 
tion throughout should prevail, as that now ac- 
cepted in the British army. For if the latitude 
allowed by the opinion of the court of inquiry 
is admitted, we must consider the enactment re- 
ferred to, as supererogatory, or bring it in conflict 
with the provisions of the 67th and 92nd ar- 
ticles of war. It is from such considerations 
that the author is compelled to differ from the 
•r of um traop opiuiou cxprcssod by the court, and to conclude 
If ■Object u .that, none but the captam, or other officer comr 



te um utidol manding the troop or company to tohich the cowr 

^ Samnert Law Militaiy, p. 605. 
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piainant belongs, can be held subject to com- chaftbs 
plaints, in the banner or form specified. ^' 



i^ • 



The words of the article, " inferior oflScer or P"^** •» *• 
soldier," include all persons belonging to the 
troop or company under the rank of commis- 
sioned officer, and them only : and the words, 
(after the word "captain") "or other officer/* 
signify — or other officer commanding the troop 
or company. Thus the parties to an inquiry 
under the article are distinctly named and limi* 
ted. The wrong to Ve redressed, as has been 
before stated, must be of such a nature as grows 
out of the relative connection of the officer com- 
manding the company, with the soldier belong- 
ing to it ; and have reference to some right of 
the latter which is improperly restrained, or some 
abuse committed by the captain, " or other offi- 
cer," or by him permitted to another : and mt/i- 
tary offences of which the laws and the custom 
of service take cognizance, would not be a legit- 
imate subject for inquiry by such court, for the 
" doing justice to the complainant." Such mat- 
ters must be referred to a superior officer, so that 
a proper court may be convened for the trial and 
punishment of the accused. 

Soldiers cannot require a regimental court- complaint 
martial to be assembled, (nor would it be lawful ^S^l^y om- 
if assembled,) to do them justice for wrongs al- ^^^ 
leged by them as suffered from officers not the ^^• 
captain, or officer commanding the troop or com- 
pany to which they belong. These cases must 
find a remedy in the ordinary proceedings of a 
general court-martial for the trial of the wrong- 
doer, should the circumstances b^ thought by 
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cHAPTEB the commanding general, to call for such a 

ZII. 



course. 



i^iga^to^ The individual who is aggrieved must always, 
the certain. in the first place, address himself to his captain, 

or other officer commanding the company to 
which he belongs, and then, if redress is denied, 
he may carry his complaint to the commander 
of the regiment. This coiu^e is consonant with 
the rule of communications made to superiors, 
and is therefore required. Samuel, however, in 
his work on the " Law Military," lays it down 
as a rule, that the soldier is to make his com- 
plaint " without any circuitousness, to the com- 
manding officer of the r^ment:"^ but Captain 
Simmons, in his treatise on courts-martial,' en- 
tertains a different opinion ; and such too is the 
custom of our service, for it is evident that very 
frequently upon having complaints made known 
to him, the captain or other commander of the 
company may at once do justice to the com- 
plainant, and thus obviate the necessity of any 
KodiMi«tUfliiii further proceedings. The complaint having 



nyioMHit to been laid by the soldier before the commanding 
^ * officer of the regiment, the latter has no discre- 



tion to exercise, but must forthwith " summon a 
regimental court-martial for the doing justice to 
the complainant." 
P*»py If the alleged wrong be substantiated by pro- 

per evidence before this regimental court-martial, 
such decision will be made as shall cause the 
grievance to be abated or remedied. With such 
decis^'on, if either party be dissatisfied, an ap- 
peal may be made to a general court-martiaL 
The object of an inquiry under the article is to 

' Samuelt p. 505. * Simmons, 72. 
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^ do justice to the complainant/' and not for the chaftu 
purpose of punishment ; the court would, there- ^^' 



fore, not be justified in law to express an opin- l^lJe^reSId 
ion affecting the character of the officer, but 
must confine itself to the merits of the case, and 
simply state whether the complaint be well 
foimded or not, and to what extent. If such obedienc© to 

tho opinion to 

decision be adverse to the officer, it becomes at be enforced. 
once the duty of the commander of the regiment 
to see that the officer complained of does justice 
to the complainant. If, however, the latter re- 
fuse 80 to do, and not appeal from the decision 
to' a general court martial, it follows as a matter 
of course, that the superior authority of a high- 
er court should be invoked, to enforce obedience 
to the decision of the inferior tribunal, as well as 
to punish the officer who in such manner had 
contemned its requirements ; otherwise the pro- 
ceedings in the first instance would be entirely 
nugatory. 

The second part of the article declares, that, 
"from which regimental court-martial, either 
party may, if he thinks himself still ag^ieved, 
appeal to a general court-martial. But if upon 
a second hearing, the appeal shall appear vexa- 
tious and groundless, the person so appealing 
shall be punished at the discretion of the said 
court-martial." 

Here it is perceived that either party has an Vezatioai ami 
absolute right of appeal, by which justice may fSS! 
be ensured. But to guard against troublesome 
and vexatious suits urged by a captious or ma- 
licious temper, the general court-martial is wise- coiinii»7iia» 

ly invested with discretion to punish the appel- lant. ^'^^ 

34 
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CRAPTBE lant, whenever the appeal shall appear to be 
^ vexatious and groundless. 



XII. 



T6 obtain a The object of the article is to afford a sum- 
•dy. mary remedy to inferior officers and soldiers, and 

the benefit of it would be somewhat doubtful if 
they could not be sought but at the hazaid of 
punishment. The general court-martial would 
therefore, considering the provisions of the ar- 
ticle as founded upon the principle of succoring 
the weak against the oppression of the strong, 
be slow in denouncing a penalty, when the ap- 
pellant might fail in supporting his accusation; 
and this, because such failure might be the con- 
sequence of ignorance, or inadvertency, in the 
method of prosecuting the same ; and it certain- 
ly would amount in a considerable degree to a 
denial of justice, to encourage in the first in- 
stance a free complaint, and then " denounce a 
heavy punishment as a kind of counterbalance 
to such encouragement, in the event of a miscon 
ceived injury or ill conducted prosecution." 
The general It docs uot foUow that a failure to substan- 

coartoinartiBl to _ . i 

Mt with ducre- tiate the charge, necessarily subjects the aj^ 
BMi. lant to punishment. Such a result would 1)6 

grossly unjust The power lodged with the 
general court-martial to punish must still ^ ^ 
tenderly and discreetly used, and only whei« 
there is no probable cause for the appeal,"* and 
where it is evident that it is wholly " vexatious 
and GROUNDLESS ;'' and the court should under 
any circumstances be cautious in coming b) 
such conclusion ; for the very end of the law, 
and the principle of retributive justice might 
otherwise be destroyed. 

1 Samuel, p. 509. 
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As the remedy provided against wrong is a chaptbb 
Tery summary one, it follows that none but di- "'• 



rect sufferers can complain or be entitled to it. ^^^^^^ 
Informants are positively excluded, no matter p*^- 
from what motive they may act The com- 
plainant must be the suffering party and he 
alone. 

It is also a principle that no combination or coinbuMtion of 
joining of complaints together, so as to present a b^^ ^ 
formidable whole, can be allowed. Such pro- 
ceeding on the part of soldiers would be a dan- 
gerous innovation upon the principles of the 
military state, and inconsistent with proper no- 
tions of good discipline. The very joining in 
such complaints would argue a mutinous pre- 
understanding, which thp article is intended to 
prevent; by affording a sure means of redress for 
every wrong or injury as it occurs. ♦ 

For the redress of wrongs as described in the The only cum 

J. ^L 1 I. x* J in which anap" 

preceding pages, the law has sanctioned an ap- peai » aUowed. 
peal from the decision of the first body caUed to ^^''**" 
investigate the grievance complained of. This 
is the only case, and it is only under such cir- 
cumstances, in which an appeal can be made. 
It evinces a particular consideration and jealousy 
for the rights and satisfaction of inferior officers 
and soldiers, and has made an exception to the 
ordinary course of military trials which distin- 
giushes it in a very marked manner. It not only 
authorizes to some extent a review of the pro- 
ceedings in the first instance, but secures all the 
advantages of a new trial (as in fact it really is), 
independent' of any previous examination, and 
therefore puts the party in a situation, to cure 
all the inconveniences, inadvertencies, errors. 
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Mode of pro- 
oeediog. Par- 
fMinotiwora. 



and deficiencies of testimony which may have 
marked the first progress of the complaint, and 
rendered, very probably, an appeal necessary. 

The mode of proceeding in these cases is as 
follows : — The regimental court being assembled 
and the parties present, the order for assembling 
is read, when the complainant and the defend- 
ant are asked if they have any objection to any 
member, which together with the answer of each 
are minuted on the record. The court is duly 
sworn. The complainant then states the grie?- 
ance complained of, and proceeds to prove the 
alleged wrong. The officer next adduces what- 
ever he may have in refutation or explanation 
of the aUegation ; and both parties and their 
witnesses having been heard, the court is closed 
for deliberation, and an opinion is given on the 
subject before it All the witnesses must be ex- 
amined under oath, but neither of the parties 
can be sworn. 

If either the complainant or defendant is dis- 
satisfied with the decision, and thinks himself 
still aggrieved, he may appeal to a general court- 
martial, by which the whole subject is again 
heard. 

The appeal here alluded to, is a new trial of 
hmi M a new the Very .same circumstances, which were in- 
quired into by the regimental court. But nei- 
ther the proceedings nor anything that took 
place on the regimental court can be received as 
evidence by the general court*martial. Any 
witnesses whether examined before or not may 
be called by either party and examined—^or 
* being a new trial, the proceedings of the second 
are entirely irrespective of anything which tran- 
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spired at the first ; and neither before the regi* cbaptbr 
mental or the general court-martial, does any ^"' 
person appear as a prisoner. The following is 
the form of procedure in cases of appeal : — 

The court having assembled, and the appel- Prooeedii^ m 
lant and respondent being present, the order for " *"***" 
the court is read. Both parties have the right 
of challenging, and the judge advocate puts the 
usual question on this point, first to the appel- 
lant, and afterwards to the respondent, minuting 
such, and the respective answers on the proceed- 
ings. The members and the judge advocate are 
duly sworn. The statement of alleged wrongs 
by the appellant is read and recorded, and that 
party first addresses the court and lays what he 
considers his wrongs before it, and exhibits 
whatever proof he may possess in support of his 
declarations. The appellant must not in any 
case be sworn. The witnesses who are called 
by either party give evidence on oath. When 
the appellant's case is fully before the court, the 
respondent is allowed to reply to it, by offering 
such evidence as he thinks necessary ; but the 
respondent himself should not be sworn unless 
required to be so by the appellant, or when the 
court deem it necessary, that he may depose to 
facts. The subject having been thus developed, 
the court deliberates on the evidence and gives 
its opinion thereon. 

This opinion consists m the simple dedara- opinion of Uw 
tion, that the appellant either has substantiated, 
or failed to substantiate the grievances com- 
plained of. 

And should the court be further of opinion 
that the appeal is vexatious and groundless, such 
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csAPTBR fact would be stated, and the court would then 
"'' proceed to pass such judgment upon the appel- 
lant, as the circumstances of the trial would 
warrant. 

The meaning of the law, or 35th artide, is 
undoubtedly such as is set forth above, and is 
confirmed by the similar interpretation and pra& 
tice under it of the British service, from whence 
it was derived. The particular subjects for in- 
vestigation are limited, according to the rule ladd 
down, and made certain by the comparison with 
it of other articles of war which provide for the 
trial and punishment of all persons accused and 
convicted of military crimes. It is somewhat 
singular, considering the dear intention of the 
article, that such a misapprehension of it should 
have existed for a long period, and that so clever 
an author as Major Adye should have aided by 
his remarks, under the head of '^ C!ourts of In- 
ReiM^onaia quiry" (page 77), to continue the error. It is 
there observed — " And courts of Inquiry might, 
I should think, be also made use of for searching 
into the foundation of complaints of inferior offi- 
cers or soldiers, who may think themselves wrong- 
ed by their captains or other officers, for which 
commanding officers of regiments are required 
by the articles of war, to summon regimental 
courts-martial, in order to do justice to the coin- 
plainant. For as no commissioned officer can 
be cashiered or dismissed from the service, ex- 
cept by order from the king, or by sentence of a 
general court-martial, if the complaint is found 
to be just, and of so heinous a nature, that the 
offender appears to deserve cashiering, this r^- 
mental court-martial has not power to inflict the 
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punishment adequate to the crime ; where then chaptbb 
is the use of siunmoning a court which cannot ^"' .. 
do justice to the complainant 1 Were the circum- 
stances of the complaint to be previously ex- 
amined hj a court of inquiry, a judgment might 
be formed from their opinion, whether there was 
a sufficiency of matter to bring the offender to 
trial, and a too frequent and unnecessary assem- 
bling of courts-martial be thereby prevented." 

It is evident from the above quotation, that 
Major Adye was mistaken in his view of this 
particular article of war, and that he confounded 
its provisions and purposes with the ordinary 
powers of other courts-martial to try and pun- 
ish. 



CHAPTER XIIL 



COURTS OF INaUIRT. 



CHAFTEB Courts of inquiry in the annies of Europe, it 
""' would seem derived their origin ftom the pre- 



^^of courti rogative of the sovereign, and became part of the 
military judicature by custom and not by express • 
law. From this fact it has been considered,'that 
the exercise of. this authority, instead of being 
regarded as an assumption of power, is a favor 
to the accused, and it is thus stated by Captain 
Simmons in his work on courts-martial at page 
84:— 

" As it is the prerogative of the crown to dis- 
miss officers from jthe service without affording 
them any public opportunity of justifying their 
conduct, it must undoubtedly in some sense, be 
considered a work of royal favor, that an officer 
should have extended to him such opportunity, 
as a court of inquiry may yield, of exculpating 
himself from the charges brought against him, 
and of regaining the royal confidence." 
comtooHMiii- But for the army of the United States, courts 
by law. of inquiry have been specially authorized by le- 

gal enactment, and the 91st and the 92nd arti- 
cles of war embody all the provisions in relation 
thereto. 
Who miflr order The Origin and purposes of such courts, would 
qniry. naturally lead to the conclusion that they are of 

the essence of high command ; and therefore the 
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right to convoke them, under all the legal restric- chapiu 
tions, is properly confined to the President of the ^"'' 
United States, a general commanding an army, 
or a colonel commanding a department ; and in 
che cases of enlisted men, the commanding offi- 
cer of the regiment. It has indeed been claim- 
ed, that the right exists in the commander of a 
" fort, garrison, or barrack," &c., " where the 
troops consist of different corps," but this is 
thought to be an erroneous opinion, and if ad- 
mitted, would extend the privilege beyond the 
proper bounds, and encroach upon the spirit of 
the prohibition, so jealously declared in the last 
clause of die 92nd article of war. 

Courts of inquiry, being invested witn power exudiim wit. 
to examine witnesses on oath, partake neces- """"^^ 
sarily, to a ceiitain degree, of the character of a 
judicial body ; and their proceedings are conse- 
quently marked by great precision; though as 
regards documentary evidence the same strict- 
ness is not always observed, as would be requir- 
ed by courts-martial having power to try and 
sentence. 

In the treatise on " the practice of courts-mar- inveftigatimi 
tial," by Major Hough,^ the author considers the q^^^^T 
examination of the witnesses on oath, as preclu- °*^ ^ ^"^ 
ding a trial subsequently ; for says he, — " if the 
vritness were examined on oath and a general 
court-martial was afterwards assembled, it would 
amount to a second trial." This opinion is not 
acknowledged as just, and would conflict not 
only with the objects contemplated by an inves- 
tigation by a court of inquiry, but with the re- 
straints which were purposely introduced into 

* Page 26. 

35 
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the law for the special protection of the a^ 
. cused party. The fact that " the parties accus 
ed shall also be permitted to cross-examine and m- 
terrogate the witnesses," gives to the proceedings 
of these courts much of the appearance of a trial 
But it must be recollected, that such cross-exam- 
ination of the witnesses^ is for the purpose of 
explanation only, not to enable the court to pass 
judgment, but to ascertain facts. A trial is 
where a body having jurisdiction and powcre, 
investigates, and passes judgment : by it there- 
fore the crime is not alone measured and declar- 
ed, but the criminal punished. An inquiry, on 
the contrary, while it investigates or examines 
the circumstances of the accusation or the impu- 
tation allied, does not stigmatize the party bj 
a declaration of guilt, but simply reports facts, 
and when required, an " opinion on the merits 
of the case," which ought to express only, the 
propriety or expediency, or otherwise, of further 
Opinkn h to military proceedings in the case : — ^For '^ whai 



pnoeedingi. facts attaching to the conduct of individuals, are 

submitted to the investigation of courts of inqui- 
ry, with a view to ascertain the expediency of 
a court-martial, it would seem to accord with 
ordinary conceptions, as to justice, that the opin- 
ion, if any b^ required, should be confined to that 
particular point; especially if it express the ne- 
cessity of trial, since the information may he 
ex parte^ and must from its nature be inconclu- 
sive."* And, " the court should not pronounce 
any opinion as to the guilt of the accused, be- 
DoM not pio- cause according to the spirit of the English law 
teoTgiiBt: every one is presumed to be innt^cent^ till the amr 

1 SimmoM, p. 81* 
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trary is established by the oaths of competent chaptbe 
and credible witnesses. The giving an opinion ^"'' 
in the above qualified manner may assist the com- 
mander in chief, and can in no way prejudice the 
accused, because the opinion ought not to be 
made public, and the members of the court are 
precluded from sitting as members on the gene- 
ral court martial if it should be assembled, the 
necessity of which the commander in chief is to 
judge of."* 

As it always has been thought that the discre- The wpofAnu 
tional power to summon courts of inquiry would ^S^v^l^ 
prove dangerous to professional charactei^, or ^^^ 
military merit, the law has restricted the conve- 
ning of such courts, unless ordeied by the pre- 
sident, or demanded by the accused. This court Powen of court 
has the same power to summon witnesses, as a ■iimi»oaw£ 



court-martial, which now (unwisely) can exert 
no compulsory authority except in the case of 
military persons. 

From the nature of the proceedings, it does AecoMd pvtf 
not seem obligatory upon the accused to take any paninprooeedp 
part in the inquiry, though he cannot refuse to 
obey an order, directing him to appear before the 
court. 

The accused, nevertheless, has a positive right RigMof theao* 
to be present at an mvestigation should he so wan. 
prefer, and this is evident from that clause in 
the ninety-first article, which gives to him the 
right " to cross-examine and interrogate the 
witness." The accused however can hardly AdTsniagoor 
fail to be benefitted by his attendance, as he may 
avail himself of the opportunity to explain any 
transaction from which an imputation prejudicial 

1 HoQgli*0 MQ. Law Authoritiet, p. 28. 
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CHAPTER to him may have arisen. By attendance he is 
""' also made acquainted with the substance and 
nature of the evidence to be brought against him 
in case of ulterior proceedings ; and also enabled 
to perceive any material discrepancies which 
might exjst, between the evidence of any wit- 
ness, before the court of inquiry and the court- 
martial. 
Acened not As it is R principle well understood in the 

Doand to an* * *■ 

•wer to what jurisprudence of the land, that no person can be 

Iubmu: called upon to criminate himself; it is therefore 

settled, that the accused cannot be required to 
answer any questions which may tend to such 
result. 

^miMi allow. The parties before a court of inquiry, that is, 

both the accuser and defendant, may be allowed 
counsel, or friends to be present ; and this he- 
cause the principal object is to ascertain, by the 
examination of witnesses on both sides, whether 
there is ground for a trial ; and the presence of 
such persons 'may be useful by inducing the ac- 
cused to afford explanations. 

coarto of in- Courts of inquirv may be either open or 

ontiy mar bo,, *> ^ j * 

€|ieo or ebMd. closed, depending upon the nature of the trans- 
actions to be investigated. The court dedde 
this question of procedure, or it is ordered by the 
authority convoking the court. The propriety 
of this discretion is evident, as there may be 
matter before the court of too delicate a nature 
to be made public, or questions pertaining to 
public interests which might be prejudiced by 
such publicity. It is in most cases of complaint, 
usual to allow the court to be an open one.^ 
« The duties and powers of a court of inquiiyi 

1 Hoogh'i Bfil. Law Anthoiitids, p. 8. 
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are defined to be, '' to examine into the nature cHAPTBa 
of any transaction, accusation, or imputation, ^^^'* 
against any officer or soldier," and to give an 
opinion on " the merits of the case, when they 
shall be thereto specially required;" — and not 
otherwise. Thus the purposes of such courts 
are clearly declared, and abuses, by assigning to 
them other duties which may affect the standing 
of an officer or soldier, guarded against. , 

The particular attention of the court is called initmctioDs 

. given by dto 

to certain parts of the matter to be inquired authority whieh 

, . appoint! ths 

into, by the authority ordering the court to as- oonrt 
semble, whenever such may be thought advisa- 
ble ; and the order will always state whether 
the court is to report the facts, and likewise 
whether an opinion on the merits is required. 
The court should be well instructed as to the 
extent of the investigation, that is, whether it is 
to be general, or whether particular points only 
are to be examined into ; and the court is strictly 
to limit its proceedings, and the extent of its in- S?prww£S 
quiry, by the order convening it, or by instruc- 
tions emanating from the same source. 

It is evident, from the restrictions which the Not to depm 
law has imposed upon courts of inquiry, that ^rabjSo^df 
such courts are to confine themselves in their ^^•■*»«»***»' 
examination, to the particular subject or sub- 
jects laid before them; to depart therefrom,' 
would be to transcend their authority.^ 

When the court is required to report ihe facta Faeti an mi 
of the case, it is not considered as complying m'tong the'm. 
with the order to submit the record and testi- ■tatementmi 



bo mado. 



^ Should a court of inquiry fall below the number indicated in 
the order convening it, the court could not continue proceedings 
without authority so to do from the same, or competent authority. 
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mony. By the facts to be reported, it is under- 
. stood, the result or conclusion of the court, from 
the hearing of the evidence, and therefore to be 
distinctly set forth, as the court believe to be 
correct or true. 
23j**^y^ It seems to be a settled principle novr, that a 

member of a court of inquiry may be challenged 
for cause by either party. A precedent of this 
kind is to be found in the proceedings of the 
court of inquiry, in the case of Brevet Major 
General Gaines, held at Frederick, Maryland, 
January 7th, 1837. 

The reasons for the establishment of such a 
right are obvious. Courts of inquiry, in our ser- 
vice, are sworn, as well as the witnesses who 
are called for examination. The parties have 
the right of cross-interrogation, and the whole 
proceedings, with the exception of the power of 
the court to decide, partake much of the char- 
acter of a trial ; and when an opinion on the 
merits of the case is required to be given by the 
court, it is of essential interest, that such opinion 
should be the result of candid investigation and 
unprejudiced feeling. An opinion, though not 
decisive of the question of guilt or innocence, is 
nevertheless operative upon public opinion, or 
individual sentiment, and therefore may as surely 
tend to the hurt of the defendant, as an unjust 
or prejudiced decision by a court-martial. If 
any doubt should exist, however, as to the pro- 
priety of exercising this right, the right itself 
should not be gainsayed, whe^ it is remembejped 
that the indulgence of it is always subject to the 
discretion of the court, and can never be 
mental to a just inquiry. 
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The hours of sitting are not limited for chapter 
courts of inquiry. The restriction imposed by ^"'* 



the 75th article of war, that no " proceedings or ^*S2tol"*^ 
trials be carried on, excepting between the hours 
of eight in the morning, and three in the after- 
noon," is only applicable to courts-martial. 

The accused cannot demand a copy of the AccnMdcmimoi 
documents recorded in the proceedings, as the dociiiiiei^rn« 
inquiry is a preliminary to trial only, and the S^ i««»^ 
evidence, of whatever nature, is intended for the 
authority ordering the court Nor is there any 
legal right to demand a copy of the proceedings. 
It is only in the case of a trials by a general court- 
martial, that the party tried, upon demand made 
by himself, or by another person or persons in 
his behalf, is entitled to a copy of the sentence 
and proceedings of such courtrmartial.^ 

Contempts before courts of inquiry, are as cantenpn pia. 
much punishable as though they were commit- ***^^^ 
ted before courts-martial. Officers may be placed 
in arrest, and soldiers may be confined by order 
of the court. 

The accused officer before a court of inquiry, 
is not under arrest unless there exists some ne- 
cessity for it. 

The proceedings of a court of inquiry, are au- Prooeedinnaa. 
thenticated by the signatures of the recorder or wh?n admiaii- 
judge advocate, and the president; and they *■** 
may be admitted as evidence by a court-martial, 
in cases not capital, or extending to the dismis- 
sion of an officer ; provided, that the circumstan- 
ces are such, that pral testimony cannot be ob- 
tained. The proceedings may be revised, and '^"^bJ^JjIS^ 
as the opinions of such courts are not expressive 

> 90th Article of War. 
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of the guilt or innocence of the accused party, 
they may be revised more than once. In this 
respect, it appears there is a difference between 
them and the proceedings of a court-martial, 
(see chap. 10.)* 
SStiSS^S't?* Charges, or a statement in writing, or docu- 
J^™"*^««* » ments are submitted to the court, which are to 

be investigated ; and the instructions which are 
given for the court's guidance, are not to be de- 
viated from. 

If it should be required, an interpreter is ap- 
pointed. 

Courts of inquiry, it will be seen by reference 
to the oath, prescribed in the 93d article of war, 
are not bound to secresy as to either individual 
votes, or the general opinion ; still, there is a 
general propriety that no member shall disclose 
such, because the expression of opinion might 
prejudice the accused party, in case of a trial by 
court-martial. Where the authority ordering the 
court of inquiry, deems the proceedings of such 
a nature as to preclude a further investigation, 
it would certainly be a breach of decorum, or of 
military discipline, on the part of a member of 
a court of inquiry, to disclose or publish the 
opinions of the members, or the opinion of the 
court, without the sanction of the superior offi- 
cer to whom the whole proceedings had beca 
submitted. 

In the work compiled by the late Major Gen- 

1 There is no restriction by law against reviewing the proceed- 
lags of a conrt-martial more than once. The principle hawever 
which makes such procedure objectionable is so obvious, that it b 
generally considered as improper, or repugnant to justice. In uie 
British service there is a special provision of laW which fofiads it 
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eral Alexander Macomb, entitled " The Practice 
of Courts-martial," it is laid down as a princi- . 
pie, (page 94,) that " transactions may become 
the subject of investigation by courts of inquiry 
after a lapse of any number of years, on the ap- 
plication of the party accused, or by order of 
the president of the United States ; the limita- 
tion mentioned in the 88th article of war, being 
applicallle only to general courts-martial." 

The doctrine here stated, is one to which the Time limited 
author cannot fully accede, — the more particu- gation of offen- 
larly, as it conflicts with the opinion in a pre- onnquuy. 
vious chapter, respecting the right of the presi- 
dent to dismiss a commissioned officer from the 
service without trial. The opinion contained in 
the last mentioned work, seems to have for its 
basis, the rule and principles adopted and under- 
stood, for the regulation, in that particular, of 
the British army. It has been before stated, 
that the origin of courts of inquiry is derived 
from custom, and that in England it is consider* 
ed as an inherent right of the crown to appoint 
courts of inquiry,* but that with us it is expli- 
citly the creation of law. As it is the preroga- 
tive of the crown to dismiss officers from the ser-' 
vice without a hearing, it may truly be viewed 
as a favor, whenever a court of inquiry is ap- 
pointed, by which an accused person may have^ 
an opportunity of justifying himself. Under our 
government, where such prerogative or power is 
questionable to the chief magistrate, and an act * 
which specially confers the authority to appoint 

^ Hongb, p. 436. See also case of " Home vs. Lord Bentick,** 
fcr a ]ib3l. 

• 36 
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such courts of inquiry, the same argument can* 
_ not apply. 

By the 88th article of war it is declaied, that 
^^ no person shall be liable to be tried and pun- 
ished by a general court-martial, for any offence 
which shall appear to have been committed 
more than two years before the issuing of the 
order for such trial, unless the person, by reason 
of having absented himself, or some other man- 
ifest impediment, shall not have been amenable 
to justice within that period."* 
^^"^"^^Ji^s Now what are the grounds upon which all 

statutes of limitation are founded, but for tbe 
sole purpose of preventing vexatious and con- 
tinued litigation, or malicious prosecutions ; and 
that too at the manifest hazard of great injustice 
to defendants, when, from the lapse of time, the 
true and necessary testimony may be lost or 
weakened, by the decay of memory or the death 
or absence of witnesses. And shall not this 
shield, under every and all circumstances, be ex- 
tended to military persons, where, from the very 
nature of their employment, and the transactions 
in which they are actors, evidence is much more 
likely to be dispersed or lost, and subject to 
greater chances of doubt, than in the ordinary 
walks of civil life ? And yet, under the vicissi- 
tudes of a camp life, some would contend, that 
after the lapse of any number of years, an in- 
quiry into the conduct of any person may be in- 
stituted, by which reputation may be endanger- 
ed, and such a question determined by any 
chance evidence which may be gathered, — and 

1 Am tHere is no act of limitation for the naTj, the tame Ugd 
objection does not therefore apply to ths serrice. 
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With such marks of dubiety impressed thereon^ chaftes 
as would make a court-martial reject it as insuf- ^'"' „ 
fident. Would not, therefore, the assumption of 
such power be most oppressive 7 The true pur- 
pose to be attained by a court of inquiry, is to 
ascertain whether there be grounds for conven- 
ing a court-martial to investigate the charges, or 
not ; and such a pretext cannot possibly exist, 
where the facts chaiged have arisen at a period 
beyond the retrospection of a court-martial. 

Such too is the view of the subject taken by 
one of the most able and approved writers on 
the constitution and practice of courts-martial in 
the British army ;^ in which he acqyiesces in the 
doctrine, as far as it concerns the prerogative of 
the sovereign, but expressly opposes the assump- 
tion of such power by any authority subordinate 
to the crown. " Nor can he (the accused) un- 
der any circumstances, after the time limited for 
. coJLmactial, by the mutiny wu, obtain a 
hearing of hU cJby any tribi competent to 
decide on it. Surely then, justice forbids inves« 
tigation by a court of inquiry, which may coun- 
tenance malicious accusations, or give rise to, 
and ferment prejudices, which it cannot allay, 
and of which it cannot pave the way for trial ; 
and particularly as the members who compose 
the court— are so limited in number and irre- 
sponsible to any superior tribunal for the opinion 
they may give.''^ 

^ Simmonfl. * Ibid.t p. 85* 
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OF THE CHARGES. 

" It is a general rule that no person shall be 
excused from punishment for disobedience to the 
laws of the country, unless he be expressly de- 
fined, and exempted by the laws themselves :"^ 
and — 
writtea iteto- " Evcry porsou at the age of discretion is, un- 
dine requirad. less the Contrary be proved, presumed by law to 

be sane, and to be accountable for his actions.''^ 
The eightieth (80th) article of war has made 
provision for a written accouat of the crime 
with which any prisoner is charged ; and it is 
therefore a matter of importance that the prm- 
ciples upon which the declaration of offences 
are founded should be well understood. The 
propriety or necessity of having established 
rules for our guidance in these matters, is ob- 
vious upon the slightest reflection ; and the priv- 
ileges and protection which the constitution and 
law extend to every citizen might otherwise, by 
a loose or vague method, be denied or annulled.' 
The public interest, therefore, connected with 
the military service, as well as the particulai 
rights and safety of individuals are involved in 
the manner in which charges are preferred, and 
trials before military tribunals of justice oon- 

I 4 Black. Com., SO. * Arclibold*« Crim. Fie«i. 

* 5th Amendment, and 87th Article of War. 
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ducted. Precision in the prosecution of crimes ; chaftbb 
regularity in procedure; and certainty of "^' 
punishment, are materially dependent upon 
these rules ; and economy of time and money 
follows as a consequence of their obsenrance. 
In the remarks offered upon this subject, it is 
only intended to notice the most prominent 
points, which present themselves for considera- 
tion, and which are deemed sufficient to lead 
the reader to a just understanding and apprecia- 
tion of the principles en^braced therein. To 
attempt a full and minute exposition of this 
branch of our subject would evidently require 
too great a space for the proposed limits of 
this treatise. A brief statement therefore is all 
that will be attempted, and indeed it may be 
said, all that is really to be desired in a work of 
this description. While precision and concise- Technical nieei 
ness are requisite to be observed in framing rY un^jiuurT^* 
charges of military oifences, it is nevertheless ^^'^''^ 
unnecessary that the technical strictness used in 
an indictment should be followed. The minu- 
tiae of the ordinary courts of law would swell 
the proceedings of miUtary courts to an incon- 
venient extent, were they followed in the 
chaiges or pleadings of the latter, and with no 
material benefit to their ultimate decisions. Yet 
there are certain points which require exactness 
in the one as in the other court, and it is to 
these particular parts that our observations are 
intended to apply. 

It has been observed, " that the strictness re- 
quired in indictments was grown to be a blemish 
and inconvenience in the law and the adminis- 
tration thereof; that more offendcfrs escape by 
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cEAPTBR the over-easy ear given to exceptions to indict- 
^"^' ments, than by the manifestation of their inno- 
cence, and that the grossest crimes had gone mi- 
punished by reason of these miseemly nice- 
ties."^ 
Abwiieeofregw If the subtlc distinctions thus observed in the 
trat rniM an administration of criminal justice by the ordi- 
nary law courts, have been productive of the 
evil noticed in the above passage, it is to be 
feared that the want of a regular and consistent 
rule for the guidance of courts-martial, has led 
to consequences frequently of a very different 
character ; and it may be said, perhaps, that the 
want of some nicety in the statement of the 
charge has at times led to the punishment of 
an innocent person, or at least to judgment for a 
crime, which the facts alleged did not constitute. 
To avoid the over nicety of the first, and the 
vagueness of the latter practice, is the necessary 
rule to be attained, 
©ifinition of a A military chars^eis, in the nature of an in- 

wuituj charge . , 

oraoouatioiL dictmcut, a wnttcu accusation against any per- 
son or persons, subject to military control. It is 
a plain, brief, and certain narrative of the offences 
committed, and of those necessary circumstances 
that concur to ascertain the fact, and its nature f 
and a charge of this character will lie against 
all military persons, (under the rules and articles 
of war,) who actually commit crimes against the 
military laws, the regulations for the service, or 
orders, and the custom of war, &c., &c. 
Certainty of le- No w with what Certainty of legal terms and 
ciiaige. language should a charge be framed? It has 

been already remarked, tliat military offences or 

I Lord Hale. « Ibid. 
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crimes do not require to be set forth with tech- cHAPnm 
nical strictness and nicety ; if such were the "^' 
practice it would much encumber th« proceed- 
ings of military courts, without any substantial 
benefits, and make necessary a body of legal 
men, or lawyers, for the guidance and adminis- 
tration of military justice. But although this 
technical nicety is not required, still in every 
chaige there should be such precision and cer- 
tainty^ in '^ the description of the oifence, that the 
defendant may know what crime it is which he 
is called upon to answer ; that the court may 
appear to be warranted in their conclusions of 
guilty, or not guilty, upon the premises delivered 
to them, and that they may see such a, definite 
crime, that they may apply the punishment 
which the law prescribes. This is what is 
meant by the different degrees of certainty men- 
tioned in the books; and it consists of two 
parts — ^the matter to be charged, and the manner 
of charging it. As to the matter to be charged, 
whatever circumstances are necessary to consti- 
tute the crime imputed, must be set but. Where 
the crime is a crime independently of such cir- 
cumstances, they may aggravate, but do not con- 
tribute to make the offence."^ 

The charge therefore must be — R«jniPBiiiMiti 

... of a chug«. 

1. Strict and positive. — ^It must not be sta- stnct and p(» 
ted aigumentatively, but be alleged in express ^^tu^iSSi^ 
and positive language ; and it is particularly 
essential that it be not repugnant or inconsistent 

with itself, for the law will not admit of absurd- 
ity and contradiction in legal proceedings.' 

2. Certain as to the party accused. — The de- 

V. Home, Cowp. 672. * Chitty's Crim. Law, p. 230. 
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CHAPTBE fendant must be described by his tide or rank, 

^^' christian name, and surname, and the addition 

SSTSSL"*^ ^^ ^^ company, regiment, or corps, to which he 

cMeT belongs. The difficulties which, in civil courts 

of criminal jurisdiction, sometimes arise from 

ignorance of the name of a party, can hardly 

ever happen in military life, and therefore the 

danger of a misnomer does not occur. 

certminy u to 3. Certain as to time and place. — ^If the pre- 

tune and puce. ^ ^ 

cise date of a fact be a necessary ingredient in 
the offence, it must be truly stated, and the same 
as to place. By time making an ingredient of 
the offence, is understood when the same cir- 
cumstance or conduct would, on one occasion, 
constitute a particular crime, though at another 
it would be different in its character. Thus an 
officer charged with being drunk on duty, under 
, the 45th artjcle of war, it would be necessary to 
set forth the nature of the duty, and the precise 
day, or so nearly, that the time should not be 
. confounded in the testimony, and thus lead the 
court to adjudge him guilty of a crime, the pen- 
alty for which is arbitrarily fixed by the law. 
The crime^ here alluded to, is made a specific 
offence ; and in order to bring an offender within 
its sanction, it must be strictly stated according 
to the language of the article. 

The practice of courts*martial has permitted 
a wide latitude as to the time specified in the 
charge. In some cases there has, doubtless, 
been much error committed therein. The limit 
of time, within which the commission of any 
act alleged as an offence may be laid, is much 
more extended by the indulgence of courts-mar- 
tial, than is permitted by the ordinary courts of 
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criminal jurisdiction. This is ai( imperfection in chapibb 
military chai^ged which should bo cured. Tytier, °^* 
in his ^' Essay on Military Law/' says tiiat ^' tiie 
prosecutor is allowed some latitude with respect 
to time, and provided the charge is in other re- 
spects sufficientiy precise, he may charge the 
fact or facts to have been committed on such a 
day, of such a month, or on one or other of the 
days of that month, or of the month immediately 
following. But as this is an indulgence granted 
only from necessity, so in no case where it is 
possible for the prosecutor to mark the time with 
certainty and precision, ought he be allowed such 
latitude as that above mentioned, as it deprives 
the prisoner of all opportunity of proving an 

It is generally laid down by military writers, 
tiiat the same minuteness and precision ought to 
be observed in specifying the time and place, as 
is required for the statement or description of 
the offence. As to the circumstance of p2ace, 
it is always possible for the prosecutor to be 
pointed and exact, and therefore should not be 
dispensed with in the framing of the charge. If 
a doubt be entertained as to the precise time, it 
may be set forth, as '' on or about such a day/' 
but embracing a reasonable space of time only ; 
and where the time enters into, and forms an in- 
gredient of the offence, the court should be care- 
ful that the period included in the declaration 
be not such as to cause any difficulty, by the evi- 
dence, of ascertaining the true time. 

In the case of Captain Eustace Trei^r, who ctmoiop^^ 
was accused by the charge 2nd, of dnrnkenne^s S?***^^ 
onduty: 

37 
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cBAFTBB S^fecification. — ^^ In this that the said Captain 
"^* Eustace Trenor, of the 1st r^ment of dragoons, 
when on duty as officer of the day at Fort Lea- 
venworth, between the 1st day of Septemba 
and the 31st day of December, 1840, was drunk." 

On being arraigned he pleaded as follows : — 

Captain Trenor '^ declines pleading to the 2nd 
charge and its specification, inasmuch as it in- 
cludes such a length of time as to prevent the 
possibility of either disproving it, or defending 
himself against it ; and he therefore hopes the 
court will not entertain it." 

The objections of the accused were sustained 
by the court, and the 2nd charge and its qfeafi- 
catio7ij were accordingly thrown out 

This decision of the court was undoubtedly 
founded upon good and substantial grounds. 

The fact of detail and duty as officer of the 
day, at every military station, is a matter of re- 
cord, and easily to be referred to in the guard- 
reports, and the files of the adjutant's office ; it 
therefore was in the power of the accuser to 
have stated the time more accurately. By the 
214th par. general regulations for the army, it is 
said, ''it is highly improper to hold charges 
against an officer or soldier, in order that they 
may accumulate ;" and in this case, if any wit- 
ness had sworn that the prisoner was drunk 
when on duty as officer of the day, between the 
days indicated, it would have been simply as his 
belief, according to memory, and the prisoner 
could not have disproved the ^legation, by show- 
ing th| particular day or days when he was on 
duty as officer of the day. This appears more 
# dearly when it is stated that the trial did not 
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take place until the month of December, 1841, chaptea 
more than a year from the time of the alleged "^' 
offence. 

Although there is no military crime, to ensure ThepnciMdiir 
conviction of which it is essential that the pre- be^^a. ^ 
cise day should be set forth and proved, yet it 
is essential, for a conviction in some cases, that 
the time should be so nearly declared, that if 
found, it may not appear to be a different day 
from the one in which the offence could have 
been committed. That is, the allegation of time 
should be so well ascertained, as that the alter- 
nate words, (usually employed,) ^'on or about 
the said time," should leave no doubt of their 
truth. 

The rules relating to the averment of time. Rule for om 
apply, for the most part, to the averment of place. 
place, and where the time must be repeated upon 
the allegation of subsequent acts, the repetition 
of place is generally also necessary.^ 

The averment of time, in military chaises, 
may be considered partly substantial and partly 
formal. Substantial, since it determines the of- 
fence to have been committed within the juris- 
diction of the court which inquires into it, and 
formal, since it is unnecessary to prove the act 
to have been committed at the precise time al- 
leged, unless time itself be material to constitute 
the offence. It is, nevertheless, a general rule, 
that the time and place of every material fact, 
must be plainly and consistently alleged.^ 

It will readily be perceived that the essential EMentiai n- 
of a charge in these particulars, is, that the of- duuge. 
fence should be clearly distinguished, so that the 

^ Starkie*s Crim. Plead., p. 61. * Ibid. 
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prisoner may have every means of defence, at 

. the triali which the law allows, and that at any 

subsequent period he may be protected against 

a second trial, or punishment, for the same 

crime. 

CwiaiBSf M to 4. Certain as to the person against uhom the 

mtort whom offence was committed. — ^There are certain otteth 

comitied. ces agaiust military discipline, which may be 

committed by the abuse of the property or per- 
sons of individuals. Of such class is the viola- 
tion of the Uw and regulations of the service re- 
lative to the flogging of soldiers ; and of the par- 
ticular offences mentioned in the 32nd and the 
33d articles of war. In all such, or. similar 
cases, where the crime has been committed 
against person or property, the name of the in- 
jured party must be stated at large, if the name 
be known. If at the trial, it appear that the 
party injured is misnamed, the variance is fatal, 
and the prisoner must be acquitted. Should, 
however, the name of the injured party be un- 
known to the prosecutor, he may be described 
in the charge as a person unknown.^ 
Gntiin^ M to^ 5. It must be certain as to the facts^ dreum- 
and in- stances and intent constituting the offence. — ^That 
is, as every crime or offence consists of certain 
acts done, or omitted, under certain drcumistan- 
ces, it is not sufficient that the defendant be 
charged generally with having committed it, but 
the facts and circumstances must be specifically 
set forth ; and the offence must appear on the 
face of the chaige as a distinct substantial 
<^ence. A man cannot be charged with being 
an habitual violator of orders, or a oonmioH 

I Azclibold*s Grim. Pleads p. 33. 
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thief; but the charge must set forth every fact chaptbe 
and circumstance which is necessary to make "^* 
up the offence. In the ordinary courts of law 
there are exceptions to this principle, growing 
out of necessity. As, for instance, a man may 
be indicted for being a common barrator, with- 
out detailing the particulars of the barratry ; — or 
a woman may be indicted as a common scold, 
without detailing the particulars of her conduct 
But this cannot be done in the military courts, 
because there, particular acts or conduct consti- 
tute particular crimes. Under this rule, there- 
fore, an officer cduld not be charged with being 
a common liar. There is no military law which 
recognizes the specific offence of Ijring, but con- 
duct of that character, according to the atten- 
dant circumstances, would necessarily be laid 
under the eighty-third (83d) or the ninety-ninth 
(99th) articles of war, as conduct " unbecoming 
an officer and a gentleman," or " prejudicial to 
good order and military discipline." The par- 
ticular acts or circumstances then by which the 
violation, or disregard of truth was evinced by 
the defendant, must be cited in the charge, and 
thus be shown in evidence. 



Written instruments, where they form a part writt«& 
of the gist of the offence charged, must be set ^'iaa^Lii! 
out verbatim ; or where part only of the written 
instrument is included in the offence, that part 
alone is necessary to be set out ; and great care 
must be taken to set them out correctly. The 
recital of written instruments, which must be 
set out verbatim, is usually introduced by the 
words, ^'according to the tenor fottoun/ng :^^ or, 
^^ of the tenor fcUowing:^^ or, "in the words and 
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CHAPTER figures foUormng ;" or by words that imply tha 
"^' a correct recital is intended. 
Bobrtuioe Qfa When the substance only is intended to be 

wiitiiigtoboiet "^ 

set out, it should be introduced by the words. 



" in substance as follows ;" or ^^ to the effect fMofOh 
ing" The word tenor implies that a coiiect 
copy is set out. 
Pkrticoiar Where particular words are the cist of the 

offence they must be set forth with particularity, 
or declared to be of the like meaning or purport 
^pjj«<rfA? It is necessary to observe, also, that no part 
figwM. of the charge should be in figures ; and, there- 

fore, numbers, dates, &c., must be written in 
words. The exception to this is where a Jae 
simile of a written instrument is to be set out ; 
in which case it will appear in words and 
figures, as in the original itself 
Of word! vMd With regard to particular words used, it 
nveorexciiiiiT« should be bome in mind, that the word until is 

capable of either an inclusive or exclusive sense, 
and, therefore, when used, had better be stated 
to mean inclusive or otherwise — ^as, for example, 
— ^from, &c., until the 10th of November, 1800, 
inclusive, — or exclusive. But the words from 
and untOj when applied to place, are construed 
in an exclusive sense ; — as from Philadelphia 
unto Lancaster, would be held to exclude Lan- 
caster; — so, to and from the city of Hudson, 
would exclude Hudson.^ 
Rule ibr dM As to the intent, or certainty of the allegation, 

it is a rule of construction, and cannot, therefore, 
add to a sentence words which ar^ not impliedly 
included in it The meaning of the language 
employed will be fairly construed, according to 

1 Staride's Crim. Plead., p. 56. 61. 



OF THE CHARGES. 296 



the ordinary and usual acceptation of the words 
employed, and technical terms according to their "^' 
technical meaning ; and if ambiguous words be 
used, the sense of the same shall be interpreted 
in accordance with the context and subject mat- 
ter, so that the whole shall be consistent and 
sensible. 

The importance of using technical terms in ^^tr of 
law proceedings, is derived from the fixed value 
and weight of such terms, that successive de- 
cisions have determined. If doubt should arise 
as to their meaning, reference may be had to 
authorities for the meaning, whilst every new 
expression would introduce fresh uncertainty, 
and the benefits to be derived from precedents 
be wholly lost. But few terms of art, compara- 
tively, are necessary to describe offences, in mil- 
itary charges, and, therefore, there ought not to 
be any difficulty in setting forth such offences 
with clearness and precision. 

The intention of the party, at the time he imwitton it ita 

A J I time of oonnnit* 

committed the offence, is often a necessary in- tingthe 
gredient of it ; and, therefore, as necessary to be' 
stated in the chaige as any other facts or cir- 
cumstances which constitute the offence. This 
feature of the accusation, has been very fre- 
quently disregarded in the statement of military 
charges. Most generally the bare commission 
of the act has been declared, leaving the crimi- 
nality of it to be decided by the court, as an in- 
ference of intention, by the evidence adduced. It 
is preferable, however, that the intention, when 
necessary to make the acts alleged amount to a 
crime, should be averred; and this the more 
particularly, because it involves no specialties 



OV THB CHABOSS. 



^ which migbt oonAue, hot nther aiifa the oomt 
— — — in the underetandiog of the matter submitted for 

investigation. 

SS^«r ^ some cases the law has adopted certain 
'*' ^ expressions to show the intoitimi with i»likh 

an offence is committed ; and in such cases the 
intention must be expressed by the techmcal 
word prescribed, and no other:— thus, for in- 
stance, the fifteenth (15th) article of war says, 
"Every officer who shall knowin^y make a 
false muster of man or horse ; and eveiy officer 
or commissary of musters who shall willinglj 
sign, direct, or allow the signing, &c., &c., shall, 
&c, be cashiered." Thus, a charge exhibited 
against an officer for making a false muster, 
must be laid to have been done "Jbiowtf^," 
and for signing a false muster roll, to have been 
done "toiUingly." The words "mutmy" and 
** sedition" are technical terms, purely, when 
applied to military offences, and can only be 
used and understood according to the fixed a^ 
oeptation of them, determined bj 1^ pnet- 
dents, and the custom of war. 
StSSSS^ '^^^^ "* **'"® *cts to which the law affixes 
"^""^^ * ^^^ d«g«e of punishment, when committed 
- under particular circumstances. In all such ca- 
ses, in order to bring the offender ^thin that 
higher, degree of punishment, it must be ex- 
pressly charged to have been committed under 
those circumstances, and the circumstances mwt 
be stated with certainty and precision. The 9th 
article of war provides, that " any officer or sol- 
dier who shall strike his superior officer, or draw 
or lift up any weapon, or offer any violence 
against him, being in the execution of his office, 
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on any pretence whatsoever, or shall disobey any cninn 
lawful command of his superior officer, shall suf- "^' 
fer death, &c. &c. f therefore, it is necessary to 
state under this article, that the officer against 
whom violence was offered, was " in the execur 
tion of his offi4xP As to the crime of disobe- 
dience of orders, where the command is not 
manifestly in opposition to law, it is always pre- 
sumed to be lawful until shown to the contrary : 
and this, as the offence is one of an aggravated 
nature, and tending to the greatest evil, and fear- 
ful consequences in military affairs. He who 
takes or assumes the risk of disobedience, must 
also bear the onus of the proof of justification. 
In a charge, accusing a commissioned officer, or 
soldier, with drunkenness, under the 45th article 
of war, it must be expressly laid as being drunk 
en duty J and the particular duty be also distinct- 
ly set forth. 

There is also another point to be observed. Oifenoei en». 
There are certam offences created by statute, anddefinod 

therein. 

and defined therein : and the offence consists of 
the commission or omission of certain acts, un- 
der certain circiunstances, and in some cases 
with a particular intent. Now a charge under 
such a law, must clearly declare the accused to 
have committed or omitted the acts, under the 
circumstances, and with the intention mentioned 
in the statute : and if any of these ingredients 
in the offence be wanting, the charge will be in- 
sufficient. Thus, by the 52d article of war, 
^ any officer or soldier, &c. — or who shall quit 
his post or colors, to plunder and pillage, every ^ 
8uch offender, being duly convicted thereof, shall 

suffer death, or such oUier punishment as shall 

38 
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be ordered by the sentence of a general court* 
martial." Here the law defines an act as a crime 
when done with a particular intention, and there- 
fore it is necessary in framing a charge under 
this article, to declare the intention of the act, 
by inserting the words " to plunder and pillage." 

It is, however, said, that " where a word, not 
in the statute, is substituted in the indictment 
for one that is, and the word thus substituted is 
equivalent to the word used in the statute, or is 
of more extensive signification than it, and in- 
cludes it, the indictment will be sufficient"^ But 
it is, at the same time, held to be much safer to 
pursue the words of the statute strictly, as there* 
by precluding all doubts as to the meaning of 
the words used ; and particularly where the of- 
fence is capital, — as courts, in favorem vitce^ are 
sometimes willing to entertain yery nice distinc- 
tions upon the subject 

It is not necessary, nor is it desirable, to spe- 
cify that tlie offence alleged has been committed 
in breach of a particular article of war. In 
cases where the offence comes directly within a 
particular enactment, it should be set forth in the 
terms used therein; but where the all^^ed of- 
fence is a disorder or neglect, not specifically pro- 
vided for, it must be charged as " conduct to the 
prejudice of good order and military discipline." 
— (See 99th article of war.) ^ 

6. It must not be double. — ^That is, the defend* 
ant must not be charged with having committed 
two or more offences in any one count, or sped* 
fication of the chai^. Each specification can 
set forth but one offence. The accusation should 



1 Archbold*s Crim. Plead.* p. 47. 
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be written out in words at length, without ab- chaptbe 
breviations ; and the charge be sufficiently ex- ^^' 
plicit to support itself ; for no latitude of inten- 
tion can be allowed to include any thing more 
than is expressed.^ 

Military charges should be set out as briefly cimigM to bt 
as is possible, consistent with the requisites 
pointed out in tiie foregoing remarks. It is, 
therefore, to be observed, that allegations which 
are not essential to constitute the offence, and 
which may be omitted without affecting the 
charge, ought to be rejected as surplusage : and 
that in every charge or declaration, there should 
be contained, according to the opinion of a great 
lawyer, these two things — certainty and verity.^ 

In concluding this chapter it is proper to ob- ^^^S^^ 
serve, that it is a principle by which the power ^^Je^^qT^en. 
and jurisdiction of courts-martial are restrained, ^f jhT^ ** 
that they cannot take cognizance of any acts or ^^^ 
offences which are not conceded by statute or 
the custom of war, as specific crimes against 
the military state, or as disorders and n^lects 
tending to the prejudice of discipline and good 
order. ^ 

1 Cliitty's Crim. Law, Vol. I., p. 172. 
• Coke's 1 Inst., Book III., p. 361. 
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OP THE JUDGE ADYOOATB. 



oBArm To those who have ever had any practical ao» 
quaintance with the duties of the judge advocate. 



^ff^nmif ra- it must be evident that a full enumeration and 
offioajrfjgdn descripton of them would compose a very com- 
prehensive chapter. It certainly cannot be ex- 
pected that in this work, a minute and precise 
statement of all that pertains to that situation, 
will be embodied ; nor is it the intention of the 
writer to present to the reader more than a few 
of the prominent principles of action by whidi 
that officer should be guided; together with 
some general observations connected therewith. 
It is indeed an extraordinary fact, that in all 
the legislation touching the administration of 
justice by military courts, there cannot be found 
but a few brief lines, which makeiany reference 
to, or state any regulations for, the conduct of 
the judge advocate. The mere provision for his 
appointment and compensation, makes up, al- 
most entirely, the sum total of the notice given 
to him, and without .any specific exposition of 
his character, or rules to determine the true 
sphere of his occupation, his rights, his duties, 
or his responsibilities ! 

It follows then, necessarily, that the regula- 
tions and principles for his guidance have been 
established, and as they now exist, by custom ; 
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and thence the difficulty which has often been cHArm 
experienced, when questions, calling for judicious ^' 
settlement, have been agitated, as to what was 
the authority of a court-martial on one side, and 
what was the duty, or right of • the judge advo- 
cate on the other. If rules are to be sought for, 
which can only find a sanction in custom, or for- 
mer precedents, it is readily perceived, that con- 
siderable previous knowledge is requisite on the 
part of the officiating judge advocate, to enable 
him to discuss such questions, or to point out 
the true rule or principle to be observed either 
for'his own guidance or that of the court ; and 
yet tibtis consideration was not, and is not, always 
entertained, when the necessity arises for the 
appointment of some person as judge advocate, 
to conduct a military prosecution. 
. There can be, when applied to the army of CumoT 
the United States, no doubt of the correctness 
of the observations in the preceding paragraph ; 
and it is to such facts, that we may refer, almost 
exclusively, for the causes and explanations of 
the great irregularities, and numerous and con- 
stancy recurring errors, which have character- 
ized the proceedings of courts-martial. It was 
indeed, enacted by the act of congress, '^ fixing 
the military peace establishment of the United 
States," of March 16, 1802, " that whenever a 



general court-martial shall be ordered, the presi- what 
dent of the United States may appoint some fit of the judgo ad- 
person to act as judge advocate ;" but in what 
ihait fitness was to consist, has never yet been of- 
ficially determined or published. Now, it«is gen- 
erally conceded, that for a proper dischaige of 
this office, there is needed qualificatio|p and at- * 
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taiiimeiits of more than ordinary possession; 
that, as the duties are multifarious, and highly 
important, and therefore responsible, there should 
be a corresponding ability ; a fitness^ in a word, 
which can only be derived from experience, and 
knowledge of military life ; its laws, customs, 
and modes of discipline ; together with a com- 
petent acquaintance with the principles and max- 
ims of criminal jurisprudence, and by which the 
proceedings in the ordinary law courts of the 
country are regulated. The particular rules for 
the government of military judicial proceedings, 
cannot be found in the laws alone ; they must 
be sought for in the history of cases, or gathered 
from the compilations and treatises of military 
authors : for the experience of the most practiced 
individual, is not large enough to embrace all 
the accidents and contingencies of circumstance, 
which give diversity to the subject 

" Without (says a military writer,*) an ade- 
quate degree of knowledge in all of the above 
mentioned points, it is impossible for a judge ad- 
vocate to direct and guide the members of a 
court-martial in the right path, so that justice be 
duly administered, the proceedings of trials cof^ 
rectly and legally conducted, and the members 
of the court protected from the penalties every 
member is liable to, should the court {from not 
having a competent legal adviser^ through igno- 
rance, or inadvertency) exceed its authority in de- 
viating from the established law of the land." 

It is then, evidently a necessity, from all these 
considerations, that for the furtherance of justice 
for all parties, the judge advocate, whoever he 

Hugbea, Duty of Judge Advocates, p. 9. 
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may be, should, in every respect, be a qualified ghaptbe 
person. *^' 



Perhaps no military institutions ever existed P«fecj« » <*>• 
in any country, in which the admmistration of g}};"^ ^^^ 
justice was so little cared for by the government, 
as in those of the United States. It is not meant 
by this however, that the rights of persons are 
disregarded, but that the necessary and proper 
means for the due observance of legal rules in 
judicial proceedings, have been entirely disre- 
garded by the national legislature. We might 
point to the manifest deficiencies which now 
exist in the laws authorizing trials by courts- 
martial, whereby such courts are left without 
the power of self-protection, and the want of a 
compulsory process, (through the ordinary courts 
of law,) to control witnesses, or obtain evidence. 
Does it not appear as a most anomalous and dan- 
gerous fact, that in trials where the highest in- 
terests of the government are at stake, or where 
the reputation or even life of the prisoner is in 
jeopardy, that these tribunals of justice, as they 
are frequently called, should be too feeble to 
punish contempts, and too inanimate, legally con- 
sidered, to enforce testimony ! 

From this very condition of things, may it be 
argued, that an able and competent judge advo- 
cate is an indispensable ingredient for the safety 
of military courts. If the knowledge of one's 
strength is an element of safety, or means of self- 
defence ; so peculiarly in military matters, is the 
knowledge of one's weakness, an imperative 
iprant, to compass the like end. The defects of 
the military laws in these particulars, have at 
various times been brought to the notice of the 
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cHApm proper department of service, in hopes that a re- 
^* medy might be found ; but still, no attention has 
been given to the subject As recently as the 
year 1839, did the members of a general court- 
martial, assembled at St. Louis, Mo., for the 
trial of Lieutenant Colonel Brant, of the quarter- 
master's department, bring the subject immedi- 
ately to the view of the secretary of war, by a 
written statement of the difficulties under which 
they had labored, in reference to the direct refu- 
sal of a non-military witness to appear before 
the court and testify. And such cases are liable 
to be presented to every military court that may 
iMqiaiit7 of assemble. While the military man is subject to 
of the lawi ap. a double junsdiction and responsibuity, m mat- 
^thenon^ ters wliich affect the interests or rights of a 
^^ °* civilian, the latter may frequently avoid all ac- 
countability for misconduct towards the first, 
which involves in it the professional reputation 
of the sufferer. 
2bf& te*i^ " Persons who are appointed to act as judge 
dim M weu M advocates, may be considered fit from possessipg 

superior attainments and abilities, either as law- 
yers or soldiers ; but the qualifications of both 
professions are requisite for this specific duty."^ 
Unkmofrach Now the uuion of the qualifications of both 

these professions is essential, not only because it 
is of importance to have sensible and well settled 
rules of procedure, even under the ordinary coDb- 
dition of things — ^but likewise that dangers and 
embarrassments may be guarded against, during 
emeigencies of martial government when the 
courts of civil judicature are closed and silent. 
Such contingencies may arise when an army is 

^ Hughes, Duty of Judge Advocatee, p. 178. 
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serving in a foreign territory, or when the law chaptbe 
military is the predominant power. The pro- ^^' 



clamation of martial law (if ever constitution- JStoSt^ilSi^ 
ally lawful) would be in itself sufficiently arbi- J^li?' ^ '^ 
trary, without subjecting suitors or prisoners to 
the additional grievance of arbitrary and capri- 
cious rules in law proceedings, and the utility 
therefore of courts-martial having a fixed and 
consistent code of regulations for their guidance 
is obviously certain. — How can such a code be 
established ? 

The answer to the above interrogatory is very 
easy. By the creation of a military law depart- 
ment, at whose head shall be a military person 
of competent attainments and experience ; not 
selected for political associations, but on the 
contrary freed from all political duties, and who 
shall be, therefore, entirely unfettered by politi- 
cal interests or motives. To such an officer, as oftheoAoear 

the JUDGE advocate general, would be con- genonL 

fided the law proceedings of the army. Through 
him would the members of courts-martial re- 
ceive the assistance, advice, and instruction, 
which they so frequently need ; and by his care* 
ful super\'ision of all court-martial proceedings • 

would erroneous principles and false practice be 
rejected, and legsd views and uniform rules be 
confirmed. In connection too with the duties 
and labors of this officer, would it be particularly 
necessary, that all generals and colonels, having 
the authority to appoint courts-martial, should 
consider with somewhat more interest, than 
What heretofore has been the practice, the qual- 
ifications of persons which ought to constitute 
the fitness for the appointment of judge advo- 

39 
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cHAPTEE cates, for without such attention, the good results 
^^' of the system proposed, might be very materi- 
ally lessened or hindered. 



NaMiitjrofie. But without looking to any change in the or- 
mMDitoactas ganization of the law department of the army, 
otM* (if change it can be called, in what hardly can 

be said to exist,) the writer would desire to im- 
press upon the minds of all, who have an in- 
terest in the well-being of the army and navy, 
the great benefits to be attained, and the mani- 
fest evils to be avoided, by the proper selection 
of persons to officiate as judge advocates — of the 
person who is the legal adviser of the court, and 
who has been called by a writer " the primum 
MOBILE of a court-martial ;" and who is appoint- 
ed, as the court-martial is convened, for the same 
object — the attainment of justice.* 
n»iirin»^t of Although the general regulations for the army 
Bia^^or'iS require all officers to make themselves acquaint- 
ed with the laws and the practice of courts- 
martial,' still it is an impossibility that courts- 
martial should be always so composed, that each 
individual member is perfectly fitted for the du- 
ties which he is called upon to perform. This 
arises from the diversified conditions of military 
life ; the youth or raifk of the person appointed 
a member, or from other relations which he 
bears to the service, or to the party accused. 
Neither would it be possible for the appointing 
power to select members according to what he 
might deem the fitness of the person chosen, be- 
cause this would be contrary to the principle of 
detail ; might impose unequal burthens of duty 
upon different individuals ; and moreover, be ob- 

' Simmons, p. 152. • Par. 221. 
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noxious to the imputation of packing a jury, chaptbb 
But all ttiese difficulties may be in a great degree '^' 
obviated by the selection of a judicious and 
competent judge advocate ; and from no view of 
the subject, than the one just presented, does the 
propriety of such a* means more clearly and em* 
phatically stand revealed. 

The above general observations, in which the Direct ni^eei 
writer has indulged, are such as he thinks would 
present themselves to any mind which had been 
engaged for any time with the subject under 
consideration ; and it is because they are the 
most easy and natural to arise, that he deems 
them the more important and tlie most likely to 
be useful. Remarks upon this branch of the 
subject might be extended through many pages, 
and to the general reader, or the non-military 
student would be novel, and to some degree, 
useful y but as the great class info whose hands 
this work may be found are likely to be of the 
military profession, seeking for particular infor- 
mation to guide them in their practical duties, 
such prolonged remarks, however satisfactorily 
received, would hardly be necessary or useful, — 
he therefore resumes the consideration of partic- 
ulars more directly applicable to the subject of 
the present chapter. 

The power to appoint a judge advocate, or Pow«r to ap- 
some person to officiate as such, whenever a v^^^Mk 
general court-martial is assembled, is conveyed 
by the twenty-first (21st) section of the act of 
congress of March 16, 1802 ; and by the sixty- 
ninth (69th) article of the act of congress of 
April 10, 1806.^ The broad interpretation given 

1 Crow* Mil. Laws, pp. 104--117. 
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to all legislation touching this authority is, that 
. he who has the power to appoint general courts* 
martial has, indderUaUy as well as directly by 
statute, the power also of appointing some fit 
person to act as judge advocate. 

In previous chapters (6th and 7th) there 
were some rules indicated for the guidance of 
the judge advocate which naturally presented 
themselves when describing the progress of the 
trial. It will not be necessary to repeat those 
rules here, unless it be in connection with some 
principle therein alluded to, and which may 
here require greater amplification. 
Dotf «r Judge The duties of this officer are but very briefly 

alluded to in any part of the laws enacted fcff 
the government of the military state. The 
sixty-ninth (69th) article of war says, that he 
^' shall prosecute in the name of the United 
States, but shall so far consider himself as coun- 
sel for the prisoner, after the said prisoner shall 
have made his plea, as to object to any leading 
question to any of the witnesses, or any question 
to the prisoner, the answer to which might tend 
to criminate himself; and administer to each 
member of the court, before they proceed upon 
any trial, the following oath, which shall also be 
taken by all members of the r^mental and gar- 
rison courts-martial.'^ 

In considering the question of to what extent 
the judge advocate may lend his assistance to 
the prisoner, or the latter require the aid of the 
judge advocate, it is proper to remember, that in 
trials before courts-martial, according to the prac- 
tice of British courts-martial, the judge advocate 
does not always occupy the position of proseco^ 
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tor : it is necessary to observe this, so that the 
titles of such persons, and their respective duties, . 
be not confounded, — as they are not convertible. 

It was, for a long period, a prevalent notion How to 
that it was the official duty of the judge advo- p"*"*- 
cate to assist the prisoner in his defence. A 
little consideration will show, e3pecial]y where 
he is the prosecutor, that such cannot be the 
case. To do so effectually would require a 
knowledge of the prisoner's means or points of 
defence, which would thus bring him in opposi- 
tion to his own obligations and duty; but he 
might, and would most probably, if requested by 
the prisoner, give him all the assistance in his 
power. In court, the judge advocate could not 
aid the prisoner, — ^as he could not advise him, 
nor prepare questions for him ; nor cross-exam* 
ine the prosecutor's witnesses ; — ^but out of court 
there would be no objection to his pointing out 
to the prisoner the way in which he might best 
condiict his defence. It is very evident, we QMeetortiw 
think, that the provision of the sixty-ninth ar- ^■«'«^«' 
tide, above quoted, was specially intended for 
the benefit of enlisted soldiers, whose ignorance 
makes the counsel of the judge advocate much 
more necessary than in other cases, and to 
whom it most forcibly applies. It would, con- 
sequently, be incumbent on the judge advocate, 
not only to see that no. improper advantage be 
taken of the prisoner, by the admission of ill^al 
testimony, but that he direct him how to present 
the facts upon which his defence may hinge, in 
the most effective light to the court. A prisoner 
may give a memorandum of the points on which 
be wishes his own witnesses examined, and the 
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opposite party cross-examined, to the judge ad- 
. vocate, and request him to put the questions in 
his own words. In general terms it may be re- 
marked, that it is the duty of the judge advocate 
to shape questions in legal form; to solve all 
difficulties as to the relevancy of facts adduced 
by either of the parties ; to see that the prisoner 
shall not suffer from a want of knowledge of the 
law, or from deficiency of experience or ability 
to elicit from witnesses a full statement of the 
facts bearing on his case; and to this extent 
both the court and the judge advocate are bound 
to give their advice to the prisoner. He should 
also give him reasonable aid in his defence 
either in point of law, o( of justice ; and where 
doubtful questions arise, rather incline to the 
side of the prisoner, — ^and, above all, not omit 
any circumstances of the proceedings which 
might have a tendency to palliate the charges 
Sp^mtgwith against the accused. As to the propriety of 
ino. '^ speaking with the prisoner before trial, Major 

Hough says, that he ^^ conceives great good may 
often result, particularly in thef case of a private 
soldier, — the judge advocate is more free from 
bias, it may be supposed, than any other person." 
As to the propriety of this latter course there are 
various opinions, but the writer is inclined to 
believe that when followed by a judicious and 
impartial person, as the judge advocate is al- 
ways presumed to be, great benefits to the ac- 
cused party may result therefrom, 
svnmoni wit- The chargcs upon which a prisoner is to be 
tried having been placed in the hands of the judge 
advocate, he is to ascertain w)iat witnesses or 
evidence will benecessary, both for the prosecu- 
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tion and defence, and thereupon, summon every chaptsb 
person whose testimony may be required. This ^' 
duty should be performed at the earliest period 
possible, to avoid any delay in the proceedings. 

In cases where the judge advocate has the Ascertaini who 

have knowl- 

task delegated to him of arranging a prosecution edge of the 
on particular groimds designated by superior au- prepueaapUui. 
thority, it is his business to inquire what persons 
have knowledge of the facts in issue, and all 
the particulars relating thereto, so that the court 
when assembled for the trial may not be need- 
lessly delayed. In all cases it will prove of 
great assistance to himself, if he should prepare 
in writing, a short analysis or plan for conduct- 
ing the trial and the examination of the wit- 
nesses. 

He is to furnish the accused party with a copy FnrnSihei pt^ 
of the charges, as soon as possible, or ascertain ^ du^,^ 

of witneiHBB J 

if such has been transmitted to him from an- 
other source ; and should a change or alteration 
be made in the charges, the prisoner should be 
immediately apprized of it. The judge advo- 
cate is not stricUy obliged to furnish the prisoner 
with a list of witnesses for the prosecution — 
though it is usually done ; there seems no objec- 
tion of a general nature to exist against this cus- 
tom — should there be any in particular cases, 
the judge advocate might refuse it, and to him 
therefore the decision of how to act is left. 
^ The law has not provided any specific form 
of summons for witnesses, but in whatever man- 
ner it may be composed, its language should be 
at once courteous and specific. 

*^ A judge advocate is the main-spring of a 
court-martial, on him the court depends for in- 
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cBAFTBR formation concerning the legality as well as 
*^" the REGULARITY of their proceedings. Ip hb 




53^^ ERRS, all may go wrong."* From this it follows 
a court |.{^^|. ^ J^]y appointed judge advocate is essential 

to the jurisdiction of a court martial ; and with- 
out him it cannot proceed. The judge advocate 
appears before a court-martial in a tlireefold 
capacity : — First, As an officer of the court for 
the purpose of recording its proceedings ; he 
reads the warrants, administers the oath, ar- 
raigns the prisoner, and puts questions to wit- 
nesses. Secondly, As the adviser of the court 
in matters of form and law — ^and Thirdly^ As 
public prosecutor. 
namtumk^tei << In the first of these characters, he is subject 

to the court, who may direct their proceedings to 
be conducted and recorded in any manner which 
they think proper ; but in the other two charac- 
ters, the court can exercise no control whatever 
over him, as in the performance of these duties 
he must be allowed to act according to- his own 
judgment and discretion.'^ 
Cbanocbe chai- The judffo advocatc cauuot be challensedon 
sbMut for a any grounds, as he acts at a general court-mar- 
hbpiM. tial in behalf of the United States. And he 

may be absent during a part of the trial, (an- 
other filling his place for the time,) and return 
and resume his duties without invalidating the 
proceedings, 
fiflier of the It Is admitted, that either of the parties has 
lidki to the the right to the opinion of the judge advocate 

either m or out of court, on any question of law 
arising out of the proceedings.^ 

It is a part of the judge advocate's duty to be 

> Adye, p. 100. • Kennedy. > Sinunona. 
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careful that a court-martial does not proceed to chaptbe 
trial without being properly constituted. This ^^' 



that the 
proper" 



is clearly an important matter for his attention, ^° JJ^^ 
and one, considering the general features of his ^^ «>""titated. 
office, for which he is appointed. 

The question, offering to the prisoner the op- QpoUon to tho 
tion of challenge must be recorded ; and the SlgX' opuon 
right of challenge belongs to the judge advocate henco^ 
also, and to be exercised whenever the interests ci^iklgQ. 
of the public shall require it. 

Between the adjournment on one day, and the Fair copy or 
meeting on the next, the judge advocate prepares K°Lde <mt 
a fair copy of the proceedings, which upon the over. 
reassembling of the court is read over. The 
court may dispense with the reading if it pleases, 
but it had better be done. There are important 
advantages to be derived from the observance of 
such a rule. It not only impresses more clearly 
the evidence itself upon the mind of the court, 
but enables them while the recollection of it is 
fresh, to detect any errors, which, by inadvert- 
ence, may have been committed in the tran- 
script 

It is the essential duty of the judge advocate charges to be 
to see that the chaiges which have been com* g^^ 
mitted to him for prosecution, are presented to the 
court in a legal form, and with such distinctness 
that they shall correspond to the requirements 
mdicated in a preceding chapter. When charges The right of 
are furnished to the judge advocate from head- ^^^ £ 
quarters in a specific form, there may be some 
doubt as to his right of making any alteration 
therein, and therefore should any defect be seen, 
he had better call the notice of the proper au- 
thority to it, whenever time and distance will 

40 
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cHAFTEa permit. It is undoubtedly^ however, his duty tc 
^^' ^ amend the legal defects of charges, before the 



J^J2^ ttT bT prisoner is called upon to plead thereto ; for this 
■'"'*''*^* seems to be an essential part of his business — 

yet in so doing he is to be held strictly responsi- 
ble that the facts are not changed, nor the l^al 
responsibilities of the accused weakened. There 
is an order embodying the above instructions for 
the guidance of the judge advocates, still in force, 
and to such may reference be had for the exer- 
cise of the rights or powers here alluded to. 
chmogM in The chauges which are most frequently needed 
moit frequendy to be made, are mostly confined to form and 

needed. *^ 

phraseology — to simplify the first, and prune the 
redundant fullness of the other, comprise the or* 
dinary elements for notice. As has been pre- 
viously remarked, that the manner in which 
charges are drawn up, is a primary requisite for 
the doing of justice in general, and of peculiar 
value in isolated cases, it would seem to be a 
necessity that the person upon whom is devolv- 
ed the onus of the prosecution, should likewise 
be of such fitness as to be entrusted with the re- 
sponsibility, and endowed with the discretion 
to change or modify the chaiges, either as l^al 
necessity or practical rules shall require. 
Judge advocate It is conceded that the judge advocate has 

has the right to . 

wpiy. the right to reply in any case, whether evidence 

has been adduced by the defence or not By a 
reply is understood the right of observing on 
the evidence in general ; or by controverting any 
new matter, which may have been introduced 
by the prisoner in his defence, by other testimo- 
ny. In the practice of the British army, there 
is a distinction observed in regard to this point 
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—-depending upon the fact whether the prosecu- chaftu 
tion is conducted wholly by the judge advocate ^' 
or by a private prosecutor — ^and in the latter 
case the court exercises a discretion in permit- 
ting a reply or not. This difference in the prac- 
tice of a foreign service has been referred to in 
this parGcular, and at other places of this work 
to other questions, upon which there seemed a 
diversity of opinion, because in the references 
which yoimg or inexperienced members of our 
service may make to British authorities, there 
might otherwise be a misunderstanding of the 
principle, or a perplexity in applying it to our 
practice. 



New matter may be considered as any thing New 
introduced into the defence on which the prose- 
cution has had no previous opportunity of ad- 
dressing the court ; and where a reply is desired 
by the judge advocate, the court will always 
grant a reasonable time for its preparation. 

A rejoinder is not a matter of right, and is Rejoinder not a 
never permitted by courts-martial, unless evi- 
dence has been adduced on the reply. 

It appears to be a propriety imposed by legal Judge advocate 
provision, as well as being deducible from the martial law. 
particular duties of the office, that no person, 
other than one subject to martial law, can ap- 
pear before a general coutt-martial as prosecutor. 
The twenty-first section of the act of congress 
of March IG, 1802,^ authorizing the president to 
appoint some fit person to act as judge advo- 
cate, whenever a general court-martial shall be 
assembled, manifestly intended to confine the se- 
lection of such person to the army, by fixing 

> Cross' Mil. Laws, p. 104. 
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CEAPTEK advocate, although the proper person, appointed 
^^' under the law as the judge advocate for the 
army, was present. Upon the objection and ar- 
gument of the defendant, the court decided that 
the person thus appointed to conduct the prose- 
cution in addition to the r^ular judge advocate, 
could not appear, and he withdrew, in conse- 
cmumI diow. quence, from the court. It is a positive right of 
the prisoner to have counsel, to assist him in his 
defence; and it is also acknowledged that the 
prosecution may be assisted by counsel ; but this 
counsel can take no further part in the proceed- 
ings, than by being present and advising upon 
such points with the judge advocate as may de- 
Conmei not ad* maud his attention. Now it does not follow 
■tanceofotheni from this, that a person may be admitted as 
SvaA^terest' couuscl, at the instance, and in behalf of per- 
"*"** sons who may have an interest in the result of 
the trial, independent of the United States, in 
whose name the prosecution is urged ; because, 
if this were allowed, it would be mingling pri- 
vate animosities, or personal resentments, with 

f"**tiSSi3rf ^^^ stream of public justice. The most striking 
conmiander exemplification of this principle, and by which 
a ifa%7. ' the rule has been clearly defined^ was exhibited 

upon the trial of Commander Alexander Slidell 
Mackenzie, of the U. S. Navy, in February, 
1843, who was charged with murder an board a 
United States vessel on tlie high seas. Upon the 
third day of the meeting of the court, the judge 
advocate presented a paper signed by two emi- 
nently distinguished legal gentlemen, stating, 
" that they had been employed by the relatives 
of Midshipman Philip Spencer, one of the pep- 
sons for the murder of whom C!ommander Mac- 
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kenzie was then upon trial, — to attend the trial chaftjee 
and take part therein, by examining and cross- ^^* 
examining the witnesses who might be produ- 
ced, and propounding such questions, and offer- 
ing such suggestions in relation to the proceed- 
ings, and presenting such comments on the tes- 
timony, when the same should be concluded, 
(under the approbation of the court,) as they 
might deem necessary." The court took the 
subject ^hus presented for their notice, into the 
gravest consideration ; and having maturely de- 
liberated thereon, decided, that the application 
could not be granted.^ 

The views, thus expressed in the decision of ReaaoDi "or te 
the court, were certainly correct. It is seen 
that the persons in whose behalf the Counsel 
were engaged, were not in any respect parties to 
the question at issue, nor occupying sugh a posi- 
tion in relation thereto, as authorized any judi- 
cial notice of them. The trial was not in the 
nature of an appeal, at the instigation or declara- 
tion of one individual against another, but solely 
at the suit of the United States, having for its 
object the vindication of discipline, and the sat- 
isfaction of public justice. In so solemn a mat- 
ter as was then presented for adjudication, in- 
volving a question of law and morals, of reputa- 
tion and of life, the weightiest inducements were 
presented to the minds of the court, for a just 
and conscientious decision — to admit nothing 
which might prejudice the rights of the prisoner, 
to exclude nothing which could mar the just 
claims of private safety. 

In cases where it is necessary to have the as- 

^ See the Trialt by J. F Cooper, pp. 8, 9. 
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cBArrBE sistaDce of the accuser, or the person who has 
^^' suffered by the acts or conduct of the accused, 



^SS^'i^urt ^ ^^^^' ^^ ^^ insisted upon on the part of the 
b2w uimmU prosecution is, to ask of the court permission for 

such person to remain, after being examined as 

a witness — to whom reference may be made for 

information, or particulars of the offence charged 

AcciMer when And if a oersou bringino^ forward an accusation 

not a military * o o 

penwD can ap- agaiust any person in the army or navy, is not 
lnfonnero^wi^ himsclf an officcr either of the army or the navy, 

he can only appear in court as an informer — or 
a witness. 

It has been thought by some, to be a bad prac- 
tice to make the judge advocate the prosecutor, 
because it is said to throw an unfair weight into 
the scale against the prisoner, and this happens 
from his naturally feeling some desire to succeed 
in the prpsecution ; from being privy to the con- 
sultations of the court, he may bear hard against 
him ; and that he is also the l^;al adviser of the 
lodge adTocata court But ou the other hand, it is contended 
inaUoKMr^ that it is the safer rule to make the judge advo- 
cate the prosecutor in all cases. Not being a 
party, and having no interest in the issue, he 
must be considered as unprejudiced against the 
defendant, and being entirely impartial, he stands 
forward as tlie public prosecutor, only to see 
justice done between the accused, and the ac- 



cuser.* 



AdimtagM of Whatever arguments may be advanced to 

support either the one or the other proposition, 
the writer is decidedly in favor of the latter 
opinion, and thus would prefer to see the judge 
advocate always occupy the place of prosecutor. 

i Hongh. 



rv. 
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From his own experience, he has no doubt that 
this course saves a great deal of time to the . 
court, and prevents the exhibition of violent 
feelings, or intemperate language on the part of 
the parties, when they are brought in opposition 
in the presence of the court ; and he is led to 
this conclusion, not from having seen a contrary 
practice, (of which he can now recal no in- 
stance,) but from the observation of the resentful 
and embittered feelings which are sometimes 
provoked by the mere appearance of a party in 
the character of a witness. 

Military law is in general plain and simple in 
its provisions, and requiring but good sense to 
interpret it, either in justice or equity ; though 
should a legal difficulty arise, there is the judge 
advocate to whom reference can be made ; and 
if he has been appointed as a duly qualified per- 
son, no deficiency will ever be experienced in 
the conduct of the prosecution. It is objection- 
able, too, to have the presence of many persons 
taking part in the business of the court, as it in 
general only tends to prolong and complicate the 
proceedings. As it has been before remarked, 
that, under the present laws for the constitution 
of courts-martial for the land service, no other 
prosecutor than the judge advocate can appear, 
the above remarks would hardly be necessary, 
as not being applicable to any diversity of opin- 
ion or practice which might arise ; but in the 
naval service, as there is still some latitude of 
indulgence claimed on that head, they may not 
be altogether useless. 

Xhe manner in which military prosecutions 
before courts-martial are to be conducted, has not 

41 
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CHAPTER been regulated by any statutory provisions. Bat 
^^' as the principle is acknowledged and prevails, 



afiu4'ithe fom ^*t ^ every instance in which forms or rules of 
jyjJJ^^iJJ^^ proceeding before such courts have not been es- 
tablished by legal requirements, or settled by 
custom, the procedure must be in accordance 
with the practice which governs criminal trials 
in the ordinary courts of law. The rules, then, 
which are to govern courts-martial in the inves- 
tigation of charges submitted to them, are easily 
arrived at, and have been generally understood 
J«jAj^»n It was therefore a matter of some surprise, that 
jgrtorefrom in the trial of Commander Alexander Slidell 
^ertjjofcom- Mackenzie, the judge advocate should have pro- 
posed a novel way of conducting the proseca- 
tion, not only adverse to all former precedent, 
but to some extent deemed perilous to the pris- 
oner. Believing that his position was different 
from that in which it had been customary to 
view him, he said he did not consider himself as 
occupying the place of a prosecuting law officer 
in the civil tribunals, but believed his duty to be 
akin to that which was devolved on the English 
judges at that time when traversers were put 
on trial without the privilege of counsel ; and 
therefore claimed the right of asking any ques- 
tions which would be legal, from either side} 
The extent of this right, so claimed, would have 
been indefinite, and have amounted to an indul* 
gence never allowed, (excepting under particular 
circumstances of difficulty in eliciting a fair and 
and full statement from a reluctant witness,) of 
cross-examining, and, as a consequence, of 
impeaching the witnesses called by himself. 

1 J. F. Cooper*! TruJ, pp. 6^ 7. 
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Now this proposition was directly in opposition chaftbe 
to the ruler above given, as it departed from the ^^' 
usual mode adopted in the criminal courts. It 
would have substituted a rule which had toler- 
ance during a more imperfect condition of crim- 
inal jurisprudence than now exists, but which 
has long since given way to privileges, which 
have been accorded to tlie prisoner, under more 
humane and enlightened views. But the rejec- 
tion of the proposition, then made by the judge 
advocate, could have had no effect to limit the 
indulgence, if any, which the prosecutor might 
have been disposed to grant the prisoner, but 
was merely restrictive of a power to impugn his 
own testimony, whenever it did not meet the 
opinion or expectation with which it had been 
presented. Now although the judge advocate is judge adTonte 
prosecutor for the United States, and as prosecu- ^Sapu^^^^^ 
tor, is to be regulated by certain acknowledged 
principles, still it does not therefore follow, that 
he is to be otherwise than perfectly impartial. 
He is neither to omit any thing which in justice 
to the prisoner ought to appear; nor on the 
other hand, is he to permit the interests of the 
public to suffer, and a criminal go unpunished 
through lenity or any motive whatever. The 
prosecution requires firmness, — and misfortune, 
for that is frequently interwoven with guilt, de- 
mands compassion ; — compassion, which softens 
the rigors of a severe justice, and lends its com- 
forting and reforming suasion, to reclaim the 
criminal from the paths of vice. 

It is when the court is closed for the con- Datfof jbdp 
sideration of the finding and sentence, that the cioM?Goiirt. 
judge advocate is called upon for the exercise of 
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CHAPTER a sound discretion. It would certainly appeal 
^^' to be an unfair advantage given to the prosecu- 
tion, should the judge advocate, when the court 
is closed, be permitted to urge a verdict of guilty, 
by the presentation of any aigument This 
would be a prejudice to the accused by reason 
of his absence, and who, if allowed the like op- 
portunity, might offer very good reasons for an 
opposite conclusion. The duty of the judge ad- 
vocate seems to be at such times, to .put the 
court on their guard against deviation from es- 
sential forms, or violation of justice in their final 
judgment. It might be perfectly proper for him 
to point out the relevancy of testimony, or its 
legal value, but not to attempt to weigh it, and 
decide upon its preponderance to one side or the 
other; for that is the peculiar and exclusive 
duty of the court. In whatever matter the 
judge advocate takes part, in this stage of the 
proceedings, he should endeavor to distinguish 
between what really is of .a ministerial, and 
what of a judicial character. Of the first, it 
belongs to him to speak ; but with the second, 
he is in no degree authorized to interfere. 
uHHT hS £ Should it happen that a court-martial perseroe 
£?^rewrd1S ^ *^ illegal measure, or an unjust opinion, the 
opiuA. judge advocate ought to enter upon the record, 

tlie opinion given by him ; for though he would 
not be warranted (or allowed) to enter his dis- 
sent in the form of a protest^ as such a methcNl 
implies a judicative voice which he does not 
possess, still his opinion upon the controverted 
point should be engrossed with the proceedings, 
in order that it may be seen . that he has peiv 
• formed his duty, and be '< absolved from all iin- 
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putations of failure in his duty of giving counsel, shaptbe 
The error or wrong may be then fairly brought ^' 
under consideration of the power with whom it 
lies in the last resort, either to approve, and 
order into effect, or to remit the operation of the 
sentence."* 

While the judge advocate is excluded from TogiTeooumi 
all nght to dictate opinions or sentences to a 
court, it is on the other hand, his particular pro- 
vince to give counsel or advice, and his own dis- 
cretion must suggest when that may be proper 
or necessary. 

It is incumbent, likewise, upon the judge ad- MiutgiTe «n 

1 .1 -•! -ii* •• opinion when 

vocate, whenever the court demands his opinion nquind. by tiM 
to give it fully and freely, — and even when not 
requested, it is his duty to call the attention of 
the court to any particular fact, or circumstance, 
which may tend to guard them from error. 

It is held, indeed, that "the attendance of a iwatyofn. 
judge advocate at a court-martial could be of no opimom of um 
use whatever, were he not allowed to insert in 
the proceedings any opinions of importance 
which he may have given during a trial, whe- 
ther they were adopted by the court or not :" — 
and 

" The opinions offered by the judge advocate 
form an essential part of the proceedings, and 
that without their insertion, the record does not 
exhibit a true and faithful account of all that 
took place during the trial; and, consequently, 
that the approving officer becomes called upon, 
without being apprized of the circumstances, to 
decide upon the merits of a case which has not 
been fully and correctly submitted to him."^ 

* Tytlcr. « Kemiedy. 
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CHAFTBE It thus seems to be a well settled point, that 
^^* whenever any thing occurs in the progress of a 



23"Jj^^^' trial which calls for the declaration of an opinion 
SS^^'jSdge ^^ *'^® judge advocate, it is proper that such 
^|J2S2S^. opinion should be entered on the record; and 

the only control which the court may exercise 
over it, consists in their right to exact of the 
judge advocate, that the opinion thus given be 
couched in respectful terms and decorous lan- 
guage. A departure from this reqidrement, 
would, on the part of the judge advocate, make 
him amenable to censure. 
gB^imtioM Now, although it has been said, that it is not 

^ ^*?**"rf *^® ^^*y ^^ ^^ judg^ advocate to weigh oppo- 
the judge aivo- giug evidcuce, and discuss the same for the pur- 
pose of influencing the decision of the court ; yet 
it is undoubtedly his duty, should he observe 
the court inclined to find a verdict contrary to 
evidence, to point out the same and prevent, if 
possible, a wrong decision. In the distinction 
here endeavored to be presented, it must be seen 
that the difference arises from what is a mere 
' conclusion in the minds of the court, from the 
consideration of opposing evidence, and a fact, 
which has been misunderstood, and by which 
that conclusion is to be determined. 
'S^iaS^f The value of the opinions of the judge advo- 
— V^nioiM. cate, thus entered upon the record, may, at some 

future period, be well demonstrated for the pro- 
tection of the members of the court, by present- 
ing with more particularity to the attention of 
the approving authority, the merits of the contro- 
verted points, and thereby preventing, at times, 
the execution of their judgment ; which, if ill^^al, 
would render them liable to damages in a civil 
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action. It is true that judges must necessarily chaftbb 
be allowed considerable indulgence for the errors ^^' 
which they unintentionally commit, as no one 
can be so perfect as always to avoid them ; — a 
mistake, therefore, into which an honest, well- 
meaning man may innocently fall, would not 
maKe him liable to punishment ; but the law Th« law pn- 
presupposes in the magistrate a sufficiency of J^^^ imda^ 
knowledge to enable him to execute justice ; th^ retpandT 
and presumes that he knows, what it is ne- ^^' 
cessary, in the nature of his office, he should 
know ; — ignorance of the law would not, there- 
fore, excuse him. So with members of courts- 
martial, who, when sitting in a judicial capacity, 
are subject to the same rule ; and, consequently, 
should they obstinately, in defiance of the state- 
ment of law made by the properly appointed 
legal adviser of the court, proceed to judgment, 
they could not expect impunity for the wrong. 

The duty of the judge advocate may be un- judge adToeaia 
derstood as "being at this stage of the proceed- Sbtowl" 
ings, simply to act as registrar of the court, and 
to advise on legal points when his opinions may 
be demanded ; he necessarily abstains from ma- 
king any remarks by whicl) his judgment, as 
to guilt or innocence of the prisoner may be as^ 
certained." But — " if at any time, by inadver- 
tence, a member in passing sentence should 
deviate from the letter of the law, or assume a 
power at variance with it, it is clearly the duty 
of the judge advocate to point out the error."^ ^^^^ pawta 

It is likewise said that "when the court is jentenojUie 

jadge advocBli 

passing sentence, the judge advocate ought not ?ffe» no ©ptn. 
then to offer any opinion, as he is in no man- w»we»itofot 

^ Simmons, p. 212. 
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ner answerable for the adequacy or inadequa- 
^^' cy of the punif^hment which the court may 
award."* 
Genaniniie From the abovc observations it may be con- 

wfaen tbe court *' 

fa deliberating cludcd as a rulc, — that when the court is delib- 

iipoo4fae find- i /• i 

iQgorMDieDce. eniting upon the finding, or the sentence, the 

judge advocate should interpose an opinion only 
when there is danger of an irregular or ill^al 
decision being made ; and that in all questions 
within the discretion or competency of the court 
to determine, he should take no part To the 
members themselves attaches a responsibility for 
every act ; and while they honestly observe the 
limits of legal authority defined for their guid- 
ance, they are independent of all other control 
ou^iMi tobe It ig here recommended particularly to the at- 
Mr tdvocate. teutiou of all persons officiating as judges advo- 
cate, to be cautious not to irritate the court by 
frequent and unnecessary opposition. There is 
no part of the judge advocate's duty which de- 
mands a larger portion of good sense for his gov- 
ernment than this — and which, if not propeily 
observed, will most assuredly lead to disagree- 
able results. Young men, when acting in the 
capacity of judge |(dvocate, are sometimes ob- 
trusive of their opinions, and pertinacious in 
pressing them when no sufficient cause existe 
for so doing. Frequent, or dogmatic contradic- 
tion of the views which a court-martial are in- 
clined to follow, destroy thereby the just influ- 
ence of the prosecutor, and but exacerbate the 
feelings, without enlightening or assisting the 
judgment of the members ; — for such interrup- 
tions are looked upon as the mere promptings of 

I Kennedy. 
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^[Otistical pride, or the petty vanity of assumed cBAPm 
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knowledge. _ 

A judge advocate should not, therefore, make 
points for discussion ; nor insist upon recording 
his opinions on trifles. An ingenuous remark, 
will frequently be sufficient to call the attention 
of the court to matter of doubtful propriety, and * 
elicit a just attention to the subject. Whenever 
a question arises which is essential to the just 
conclusions of the court, and upon which the 
opinion of the judge advocate is requested — or 
if the court pursue a way in contradiction to 
what he believes to be necessary and lawful, it 
will be his duty to express his views thereon, in 
the just fulfillment of his office. 

In so doing the utmost deference to the dig- Propriety of «• 
nity of the court should be apparent ; a delicate ob^(^ 
courtesy and modest demeanor should be cha- 
racteristic of his address, while his argument 
may be replete with all the vigor and energy 
which knowledge imparts, and which truth de- 
mands. 

It is in reciprocal good feelings between the Matuai confi. 
court and their law adviser, that justice finds the^un^lii? 
the surest support. In the respect which the ^^^^"^ 
one should manifest for the body, as whose 
counsel he is appointed, is found the source of 
that Just confidence in the minds of the other, 
which lightens all their labors, — and without 
which the judge advocate is more of an incum- 
brance than an aid. 

The business of the court having been con- R«oord to \m 
eluded, the record of the proceedings is signed Su^itSl 
by the president of the court, and countersigned 
by the judge advocate. The ninetieth (90th) 

42 
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CHAPTBR article of war prescribes in what maimer the 
^^' same shall be disposed of, by directing that 



'^ Every judge a4vocate, or person officiating as 
such, at any general court-martial, shall trans- 
mit, with as much expedition as the opportunity 
of time and distance of place can admit, the 
original proceedings and sentence of such court- 
martial to the secretary of war, which said origi- 
nal proceedings and sentence shall be carefully 
kept and preserved in the office of said secretary, 
to the end that the persons entitled thereto may 
be enabled, upon application to the said office, 
to obtain copies thereof." 

Wjin^iiro- By the original proceedings and sentence of 
the court-martial, is meant the fair copy which 
has been submitted from day to day for the ob- 
servation and inspection of the court. 

Rcwrd, how The disposition of the record is not literally 
in consonance with the directions laid down in 
the above cited article of war, because the exact 
observance of it would not expedite a decisioQ 
by the approving officer, but, on the contrary, 
would retard it ; and, moreover, conflict with the 
intention of the preceding article, which gives to 
every officer authorized to order a general court- 
martial, the power to pardon or mitigate any 
punishment ordered by such court — except in 
certain cases, — when he is to transmit to the 
president, for his determination, the proceedings 
of the court. In consequence of such power 
vested by the law, the record is always trans- 
mitted direct to the officer who has commanded 
the court to assemble. 

jpdge advocate The dutics of a judge advocate before ai court 

wBt ooitrts Ok m* 

H«^' of inquiry, are in many respects the same, as 
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when officiating before a general court-martial — chaftbi 
though of limited extent. ^^' 



A court of inquiry may be composed of from comporition of 
one to three officers, with a judge advocate or quiry. 
suitable person as recorder, to reduce the pro- 
ceedings and evidence to writing ; all of whom 
are to be sworn according to a prescribed oath. 
See 93rd article of war.) 



The judge advocate prepares the case for in- Dutm of judgt 
yestigation. He summons the necessary wit- couruofm- 
nesses, and gives notice to the parties interested, ^"*^* 
as to the place and time of meeting. Although 
he does not act in the capacity of a prosecutor, 
nor has a deliberative voice in the proceedings, 
still it is his duty to examine the witnesses, (as 
he is often peculiarly fitted so to do, by pre- 
viously making himself acquainted with the 
leading points of the subject of . investigation,) 
and thus facilitate the business of the court. 
Whatever aid the judge advocate may be ena- 
bled to lend the court, towards a full knowledge 
of the merits of the case, he is bound to offer ; 
for it is to his exertions, as well as of the mem- 
bers of the court, that a searching inquiry into 
the very minutiae of the subject of investigation 
may be made. The judge advocate also swears 
the witnesses, in the same way as they are 
sworn before a court-martial; and he records 
the testimony and keeps the proceedings from 
day to day, after the like manner. 

As the proceedings of a court of inquiry, by judn bAww^ 
having the witnesses sworn, partake of a judi- ^^/^ ***^ 
cial character, the judge advocate must be con- 
sidered as a legal adviser to the court, and he is 
therefore bpund to see that no improper evidence 
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CHAPTER is admitted, and to put the court on their guard 
^^* against the commission of legal errors. He also 
will assist the court in methodizing the testimo- 
ny it may receive, and afford all other assistance 
by which the whole circumstances of the case 
may be developed, and laid before the convening 
authority in a clear and explicit form, 
nncmeetinir of Udou the fifrst meeting of the members ap- 

the court of m- * ^ * 

vnry- pointed to constitute a court of inquiry, the 

judge advocate reads the warrant or order di* 
recting the assembling and appointing the mem- 
bers and judge advocate; he demands of the 
parties if they have any objection to any mem- 
ber, which question, together with the answers, 
must be recorded. The court is then sworn by 
him, after which the president of the court ad- 
ministers to him the prescribed oath. 

SpaeUinitnio- Should any special instructions have been 
given to the court fop their guidance or govern- 
ment, in the inquiry about to be entered upon, 
the judge advocate will now read them — and all 
tliese particular acts are to be recorded in the 
proceedings. 

^nMSSi^ ^^® court, when necessary, will deliberate 

upon the best mode of procedure, and having 
decided that point, the complainant (if there is 
one) and the accused will be called in. The 
witnesses are next called and examined, and the 
evidence regidarly taken down, in the same or- 
der that is observed on trials before courts- 
martial. 

2^^w<rf The judge advocate makes up a fair copy of 

the proceedings from day to day, which are read 
over at the next meeting of the court 
The business of the court having been com- 
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pleted, the record will be authenticated by the chawbe 
signature of the president and the judge advo- 
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cate, and by the latter transmitted to the author- 2S^Sd iIS?*"' 
ity by which the court was convened. traMmitted. 

Authority, by legislative sanction, has been also Naval conm 
given for the ordering of courts of inquiry for 
the naval service ; and such authority is vested 
in " the President of the United States, the se- 
cretary of the navy, and the commander of a 
fleet of squadron.''^ The same provisions for 
the government of the court in the latter case 
have been declared, as those which exist for 
army courts of inquiry — and therefore the re- 
marks which have been presented above are 
equally applicable to the one as the other. 

Such, as are embraced within the observa- 
tions comprising the present chapter, appear to 
be the distinguishing traits of the character of 
the judge advocate, — his rights, his duties, and 
his obligations. Important as the functions of 
his office are, and so much dependent on the 
proper exercise of them, it is somewhat strange, 
that so great a period of time should have been 
permitted to elapse, without having the one 
clearly defined, and the other judiciously govern- 
ed; and although, in the present essay, the au- 
thor can hardly pretend that he has accomplish- 
ed so necessary an object, still he indulges the 
hope, with a well settled confidence, that, in 
the little which he has attempted, the services 
may find a decided benefit 

' Homan's Naral Laws, p« 60. 
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cBArm The subject of evidence, which presents so 

— ^- — vs^ide a field, to be scrutinized by those who are 

ferenM^fextent engaged iu the administration of justice, in the 

for civil and i* • •■ n /• i*^ • ^ 

miut&ry invea. Ordinary or Civil walks of life, is of compara- 



tively limited extent as applied for the purposes 
of military investigation: and this, because in 
the latter cases there is a greater similarity in 
the questions to be considered, arising from the 
absence of those diverse conditions, and compli- 
cated circumstances both of law and facts, which 
distinguish judicial proceedings in the ordinary 
courts of justice. 
Lndinff T>rinci- It is Unnecessary, therefore, that military per- 

eM of evidencOy i«i « 

portantto SOUS should bc Dosscsscd of a knowledire of 

■ulitaiy Dell* . . 

those niceties and distinctions, in regard to evi- 
dence, which is so essential to the l^al practi- 
tioner in his daily business; but as the rules 
which govern courts-martial are the same as 
those obtaining in the criminal courts of the land, 
it is of essential importance that military men 
should well understand the general principles of 
the law of evidence. 
Fomded in ex- These are gathered from the past, in the grad- 
ual experience of able men, whose lives have 
been devoted to the science of law, and been 
confirmed by time. They are founded on the 
''observations of human conduct, on oonunon 
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life, and living manners/' and are acknowledged chapter 
as "rules of law because they are just and rea- ^^^' 
fionable ;"^ and are not, therefore, to be regarded 
as mere arbitrary dicta^ upon the observance of 
which a formal uniformity may be preserved, or 
the convenience of the court ensured, but as 
great moral truths which govern or influence the 
acts and opinions of men, and are essential to 
be known and defined for the safety of society. 

In the observations which it is the intention Dutinctiow w 
of the writer to embody in the present chapter, ^ ^^^'^^ 
and which, in substance, are derived from ap- 
proved writers on evidence,* it will be necessary 
to observe the distinction remarked upon above, 
and to designate such rules and principles only 
which demand observance by, or are more parti- 
cularly, applicable to the practice of courts-mar- 
tial. The subject will be treated of under the 
following heads: 1. Of evidence in general, 
2. Of direct or positive evidence. 3. Of pre- 
sumptive evidence. 4. Of the competency of 
witnesses. 5. Of the examination of witnesses. 

1. Evidence is that which (independent of all DefiniUoo off 
comment and argument,) is legally submitted to 
a court, or jury, to enable them to decide upon 
the questions in issue. Evidence and proof are 
often confounded, as implying the same thing; 
but they differ widely. Proof is the legal cre- 
dence which the law gives to evidence, — while 
evidence is the legal mode in which that proof 
is made : and hence the law will admit of no 
proof which is not made in accordance with its 
established principles. These principles or rules, 
then, relate to, and are to regulate or determine 

> Phillips' Evidence. * Phillips, Starkie, and others. 
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XVI. 



Written evi 



Of whmt evi- 
deiMM oooiitti. 



the quality and admissibility of evidence, the 
means or instruments by which it is conveyed 
to the minds of the July, the method of procu- 
ring and using them with effect, and the quan- 
tity and sufficiency of evidence for the proof of 
particular facts or issues. 

Evidence is of two kinds, parol and icritten. 
Fuoi evidence. Parol Ecidcncc, is such as is given by wit- 
nesses in open court, and is understood to be of 
matters within the personal cognizance of the 
speaker. 

Written Evidence consists of records ; deeds ; 
books of account ; military orders ; letters^ &c, 
which are admissible after the particular proof 
of their authenticity has been presented. 

Evidence consists of those facts and circum- 
stances, which can be communicated by compe- 
tent and legal means to a jury, to enable them 
to decide upon the questions in issue ; and since 
facts are fleeting and transitory, their history 
must be drawn from the only depositories in 
which it can reside, — the memories of living 
witnesses, or written documents in which such 
facts have been recorded.* 

Having in view the above definitions, the first 
consideration is — ^what facts and circumstances 
may be communicated to the minds of the jury, 
assuming that their existence. can be established 
by competent means 1 and what are those means 
of communication, or by what instruments may 
facts be conveyed to the understanding of the 
jury? 

By facts and circumstances, are meant all 
things and relations, whether natural or artificial, 

1 Starkie, p. 14. 
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which really exist, whether their existence be chaptbe 
perceptible by the senses or otherwise ;* and it ^^^' 
is clear that a fact may be communicated to a 
jury, and is in itself communicable, provided it 
can be so communicated by adequate or compe- 
tent means ; and under such conditions the con- 
sideration would be — ^has the fact been commu- 
nicated in such a manner, as to authorize th^ 
jury, legally, to notice it. 7 

The general rule upon the subject is this, that Gmena nda. 
all facts and circumstances, upon which any 
reasonable presumption or inference can be 
founded as to the truth ot falsity of the issue or 
disputed fact, are admissible in evidence; pro- 
vided, such facts and circumstances can be sub- 
stantiated by legal means. This rule, however, 
is subject to some exceptions growing out of con- 
siderations of policy. 

When direct evidence can be obtained of the 
disputed fact, it is essential also to justice, that 
such evidence should be liable to contradiction 
and confirmation fix>m collateral circumstan- 
ces ; — and 

From the frequent failure of direct evidence, 
there arises a necessity of depending wholly 
upon presumptions and proofs from collateral 
circumstances. 

2. Direct or positive evidence, is when the facts Direct or pod 
in dispute are communicated by those who have 
had actual knowledge of them by means of their 
senses, and where, therefore, the jury may be 
supposed to perceive the facts through the organs 
of the witness. Of this, it is not necessary 
to i^peak further, as the very definition of it is 

^ Starkie, p. 15. 
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sufficiently explanative, — ^the witness speaking 
directly to a fact, from his own immediate know- 
ledge. 

J^2™jp*i^« 3. Presumptive evidence is, as the language 

imports, where a fact or circumstance not directly 
or positively known, is presumed to exist, or to 
have had place, from other facts or circumstaih 
ces which are known. This is also called cir- 
cumstantial evidence. This is a branch of the 
subject upon which observations might be mul- 
tiplied to a great extent. It has engaged the at- 
tention, and commanded the reasoning powers 
of many able writers ; and its vast importance 
in all judicial proceedings, is emphatically de- 
clared, in saying, that private interests and pub- 
lic safety are dependent upon a discreet under- 
standing, and appreciation of the principles by 
which it is governed. 

»rid«Bcean in- Evidcuce may be called a purely inductive 

science, depending, as it does, upon reason, ex- 
perience, and reflection. Being progressive in 
its nature, it involves considerations of the phy- 
sical or mechanical, and the moral and intellec- 
tual world, and opens up to the mind, one of the 
broadest fields for speculation and study. 
^^p»' The basis of all presumptianSj is evidently the 
necessary or usual connection between facts and 
circumstances, and the knowledge of which is 
the result of observation and reflection ; we ac- 
cordingly infer the existence of a fact, not posi- 
tively known, from the connection which it has 
with others which are known ; and upon this 
principle all our knowledge of those relations 
and existences, which are not perceptible by the 
senses, must depend. The force of these pi in 



■cieooe. 
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ciples is perceived by all mankind, by tbe un- chaptbx 
learned as well as the learned, and acted upon ^^* 
daily in the ordinary occurrences of life. It 
is their natural truthfulness which recommends 
them for the guidance of man ; and presump- 
tions could never have been adopted as the 
means of proof, ' before a jury, if their nature 
and force could not be estimated by men of 
plain and ordinary sense and discretion.^ 

The human mind is manifestly adapted to the 
general laws of nature, — moral and physical, 
and they consist in the regular connection and 
uniform operation which is to be observed in the 
same circumstances and ideas. If this were not 
so, there could be no system ; and mere casual or 
fortuitous coincidences would destroy, or rather 
make useless, all experience and observation. 
But as experience constantly points out the gen- 
erality of the laws of nature, this generality be- 
comes a principle, and hence a safe rule of de- 
duction is established, and so dependent upon it, 
that it is assumed that what has occurred once, 
will occur again under the same circumstances. 
The passions and motives of mankind, which so 
diversify conduct, are enduring throughout time, 
or modified only by different objects, partial re- 
straints of law, and artificial manners and cus- 
toms of life. A knowledge therefore of the hu- 
man character, acquired in the same way by 
wlych a knowledge of the mechanical laws of 
nature is obtained, by experience and reflection, 
is sufficient to establish such principles of pre- 
sumptive proof for the ascertainment of the con- 
duct of individuals, as will fully satisfy the judg- 

1 Starkie, p. 23. 
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drcanHtantial 
evidence bo 
well under- 



ment, in the absence even of all positive testi- 
. mony. 

Presumptions, and strong ones, are continually 
founded upon a knowledge of the human char- 
acter, and the motives, passions and feelings by 
which the mind is usually influenced. The 
effect of particular motives updh human conduct, 
is a matter of every man's observation and ex- 
perience to a greater or less extent ; and in pro- 
portion to his attention, means of observation, 
and acuteness, every one becomes a judge of the 
human character, and can conjecture, on the one 
hand, what would be the effect and influence of 
motives upon any individual under particular 
circumstances ; and on the other hand, is aUe 
to presume and infer the motives by which an 
agent was actuated, from the particular course 
of conduct which he adopted.^ 

It is deemed essential to the well being, if not 
to the very existence of society, that the nature 
of circumstantial evidence should be well under- 
stood, that the secrecy with which crimes are 
committed, should not secure impunity to the 
offender. But at the same time, it is to be re- 
marked, that in no case, and upon no principle, 
can the policy of preventing crimes and protect- 
ing society, warrant any inference which is not 
founded on the most full and certain convicticHi 
of the truth of the fact, independently of the na- 
ture of the offence, and of all extrinsic consi- 
derations whatever. Nor should the nature of 
the crime be permitted to influence in any case, 
the measure of proof; and circumstantial evi* 
dence is allowed to prevail to the convictioa of 

1 Starkie, p. Sa 
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an offender, not because it is necessary and poli- ceaftse 
tic that it should be resorted to, but because it is ^^^* 
in its own nature, capable of producing the high- 
est degree of moral certainty in its application.^ 

These general observations will be, it is be- 
lieved, sufficient to point out to the reader, the 
distinctive characteristics of the subject, — ^a pro- 
lodged or minute inquiry would too far depart 
from the object of this work, and swell to an in-* 
convenient bulk the volume, which is intended 
merely as a convenient reference to the leading 
principles of the law, which is to be the guide 
of military men in their practical duties and re- . 
lations as members of courts-martial ; and as the R«feienoe to 
works of the most standard, or approved writers d^^pncS^ 
upon the subject of evidence, in which the doc- ^ 
trines relating thereto are fully discussed, are of 
easy procurement ; the writer refers others to 
the same source, from which he has derived the 
principles herewith presented. He will, there- 
fore, confine himself to the statement of the 
more specific and practical rules. 

First — Evidence is to he confined to the points ETidenoe tait 

* fined to point fal 

%n%8SUe. tarae. 

The sole object and end of evidence being to 
ascertain the truth of the disputed points in 
issue, the introduction of any, not having a clear 
reference, either directly or collaterally to the 
subject,' would be manifestly unnecessary. Such • 

a license would be attended with certain evils 
and inconveniences. It would swell the record 
to the hindrance of the service, perplex the 
business of the court by presenting many useless 
questions for interlocutory decision, and would 

1 Surkie, p. 480. 
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CHAPTER be unjust to the prisoner, by calling upon him 
^^^' unexpectedly, to answer at once for any action 
of his life. This rule is peculiarly forcible in, 
and applicable to, criminal prosecutions; and 
therefore all manner of evidence which is foreign 
to the point in issue, ought to be rejected. 

Plain as this rule is, there is still sometimes a 
difficulty to ascertain what particular evidence 
is applicable to the questions to be decided 
The definition given of evidence must be refer- 
red to, and that will generally, if properly con- 
sidered, aid the court to determine. Circum- 
stances which have not an immediate tendency 
to prove the point in issue may have an indirect 
or consequential tendency to that effect, and 
should therefore be admitted whenever the con- 
sequence is made apparent. 

It may be proper, too, to permit an inquiry 
into other facts than those charged, because it 
may be shown that they have a bearing on the 
questions before the court, and constitute pre- 
sumptive proofs — whereas without such a con- 
sequence the inquiry would be altogether irrele- 
vant — ^so a question upon a cross-examination 
may be rendered necessary, which on the exam- 
ination in chief was decidedly improper. 

The crime of desertion, is one depending upon 
intention not to return^ and therefore any fact 
• connected with the absence of the prisoner may 

be inquired into, in order to ascertain the exist* 
ence or non-existence of such intention. But 
this evidence must only be received for this pur- 
pose, and cannot be permitted to operate at all 
to determine the degree or nature of punish- 
ment, unless the prisoner be exf>ressly charged 
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with the commission of such act or acts as an chaptbb 
offence or crime, and be placed on trial for the ^^' 

■ 

same. 

It is not allowable to show that the prisoner Not allowed to 
has a general disposition to commit the same diT^doa ^ 
kind of offence as that charged against him ; as ^Sr aaS», 
that would be to some extent substituting an 
opidion for a fact, and raise an issue other than 
the true one for the court's determination. 
Thus in a prosecution for an infamous crime, an 
admission by the prisoner that he had commit- 
ted such an offence at another time, and had a 
tendency to such practices, ought not to be ad- 
mitted.^ But there are particular offences or 
crimes, in which knowledge or intention on the 
part of the prisoner is necessary to conviction, 
and therefore the proof of similar transactions 
or acts, or previous declarations, is admissible. 
For instance, on an indictment for uttering a 
bank note, knowmg it to be forged, proof that 
the prisoner had passed other forged notes of 
the same kind, is evidence that Iv^ knew the 
note in question to be forged. And on a prose- 
cution for uttering counterfeit money, the fact of 
the prisoner having other counterfeit money 
upon him, or of his having uttered other pieces 
of money of the same kind, is evidence of his 
having known that the money which he uttered 
was counterfeit. Such evidence it must be ap- 
parent is very material, for the gist of the of- 
fence charged upon the prisoner is that he did 
act with knowledge, and it could not often be as- 
certained, under what circumstances the utter- 
ing took place, whether from ignorance or with 

1 PhilUps, p. 136. 
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CHAPTER intention to commit a fraud, without inquiring 
^^^•y into the demeanor of the prisoner in the course 
of other transactions. But this kind of evidence, 
whatever weight it may have, is to be received 
only as of another transaction, not as evidence 
of another offence. The same description of evi- 
dence is constantly admitted in trials for mur- 
der ; in wliich previous resentments, menaces, or 
threats against the deceased are evidence of the 
prisoner's malice.' 
pim of jutifl Under the plea of not ffuQty (which puts in 

issue all material parts of the charge), the pris- 
oner may give in evidence any matter of justifi- 
cation, excuse, or extenuation. And if other 
acts besides those, the subject of the charge, 
have been proved against him, in order to show 
his design in the affair, he will be permitted to 
explain those parts of his conduct, and for that 
purpose may give in evidence, other contemporor 
neous particulars of his conduct which show 
that he had a different design from that imputed 
to him. The limitation, that the particulars of- 
fered in evidence by the prisoner ought to be 
contemporaneous with those proved on the other 
side, or at least confined within the same limits 
to which the evidence on the part of thfe prose- 
cution is subject, is founded upon tlie propriety 
of not allowing the prisoner the whole range of 
his life, during which his character and designs 
may have undeigone a complete change. 
ptifoneir may The prisoner is allowed also to call witnesses 
^' to prove his character ; but then it must be un- 

derstood that character unconnected with the 
charge cannot be admitted as evidence to influ- 

^ Phillips, p. 137. 
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ence the finding of the court General charao- cHAPTBa 
ter thus presented for the notice of the court ^^' 
may be of advantage by modifying the punish- 
ment to be decreed by the court, or presenting 
the case to the reviewing authority as one in 
which mercy may be exercised, and thus pro- 
cure pardon for the offender, or mitigation of the 
sentence. 

Courts-martial wQl always permit the pris- or the adyu. 

'' *■ * tagM and object 

oner to present evidence of character, and do ©fiuch e^i. 

deiiC6« 

not require that it should bear analogy, and 
have reference to the charge in issue, and such 
testimony when the evidence against him is 
doubtful may be sufficient to warrant an ac- 
quittal. ^ 

Evidence as to the general character of a pris- 
oner is submitted to the court after the defence, 
by testimony, has been made ; though questions 
tending to elicit such may be made frequently in 
the course of the investigation by the accused. 

It must be apparent, that wherever intention 
is a principal ingredient in the offence charged, 
depending too upon presumptive proof, evidence 
as to character which applies directly to the 
nature of the accusation may be exceedingly im- 
portant. Therefore when evidence of a prison- 
er's character, given by credible witnesses, is of 
a warm and affectionate description, it should 
be received as going far in favor of the prisoner. 
Expressions of good will towards the deceased, 
by one accused of murder, are always consider- 
ed of great importance, as going to show the ab- 
sence of malice, and that therefore the intention 
Was not what the charge imputes. A general 
character for sobriety, honesty, and good tem- 

44 
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per, is certainly to be allowed great iifluence, to 
^ operate against the presumption of malice and 
premeditation which a crime of such magnitude 
necessarily supposes ; and in all similar cases 
the like principle applies. 

J^PJJJ^J^JJ^ So particular characteristics of a prisoner may 

be given in evidence, to rebut -a charge of crime, 
lo which the testimony offered is analogous in 
character. One chai^ged with theil, would very 
naturally prefer evidence of character for hon- 
esty, and which would, if satisfactorily set forth, 
be entitled to great weight. And so a cbai]^ 
which should impugn the courage of a soldier, 
would be much weakened by evidence of the 
former bravery and re^lution of the accused 
But in all cases where particular traits of cha- 
racter are shown, care must be observed, in 
order that the merit or excellence of the per- 
sonal qualities of the prisoner be not confounded 
with their applicability as proof; for it would be 
very irrelevant to the issue when considering a 
charge of theft, to allow character of courage in 
the balance of proof; and equally so, would evi- 
dence of honesty be, when deliberating upon a 
charge of cowardice. These qualities or dispo- 
sitions of men are not repugnant to the belief of 
particular crimes, and no doubt, are frequently 
and reciprocally existent with persons who com- 
mit the offences above referred to. 

i»q^«»JheM Whenever the prisoner is permitted to call 

witnesses to general character, and in every 
case of doubt, proof of good character will be 
entitled to great weight, the inquiry must be 
always as to the general character, for it is the 
general character alone which can afford, or 



i 
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raise a presumption that the person who had chaptbh 
maintained a fair reputation down to a certain ^^^' 
period, woyld not then begin to act a dishonest 
or unworthy part. It frequently happens that* 
witnesses, speaking of the general opinion of the 
prisoner's character, state their own personal 
experience and opinion of his honesty ; but when 
this statement is admitted, it is rather from favor 
to the prisoner than strictly as evidence of gene- 
ral character.^ 

It has been usual, says a very sensible wnter, 
to treat the good character of the party accused 
as evidence to be taken into consideration only 
in doubtful cases. Juries have generally been 
told that where the facts proved are such as to 
satisfy their minds of the guilt of the prisoner, 
character, however excellent, is no subject for 
their consideration ; but that when they enter- 
tain any doubt of the guilt of the party, they 
may properly turn their attention to the good 
character which he has received. It is, how- 
ever, submitted with deference, that the good Evidence rf 

, i. t 1 . .1 character, how 

character of the party accused, satisfactonly ^ be 
established by competent witnesses, is an in- 
gredient which ought always to be submitted to 
the consideration of the jury, together with the 
other facts and circumstances of the case. The 
nature of the charge, and the evidence by which 
it is supported, will often render such ingredient 
of little or no avaU ; but the more correct course 
seems to be, not to withdraw it from considera*- 
tion, but to leave the jury to form their conclu- 
sion upon the whole of the evidence, whether an 
individual, whose character was previously un- 

» 1 Phm. Ev. 
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cHAPTSft blemished, has or has not committed the partic* 
'^' ular crime for which he has been called upon to 



answer.* (2 /ftiw. 703.) 
Bad chancter • Thc prosccutor cannot enter into evidence of 
to bTi^ven in the defendant's bad character, miless the latter 

evidence, un- 

i?«j--nwpM- enable him to do so, by calling witnesses in sup- 
port of his good character, and even then the 
prosecutor cannot examine as to particular facts.* 

No eTidenoe to As thc court is swom to trv and determine 

contradict the _ 

noord. the matter before them, that is the matter in 

issue between the parties, no evidence need be 
given to prove any points which are admitted 
on record, and none can be received to contra- 
dict the record.' 
Eyidenee to There is a description of evidence which has 
*«<nr- been acknowledged by high judicial authority to 

be admissible to prove particular offences, which, 
as a general rule, might not be otherwise unirer- 
sally received. This relates to conspiracy, and 
is, therefore, to be a rule for the observance of 
military courts in trials for mutiny and sedition, 
to which it bears a striking analogy. 
WmA« neoea. With regard to conspiracies in general, it is to 
apiracy. Muti- bc observcd, that the nature of the offence le- 

ny and aeditton .11 

ml^^ '^ quures that more than one person should be con- 
cerned in its commission.^ And so in mutiny 
and sedition, two or more persons are frequently 
parties thereto ; though it does not follow that it 
requires more than one to commit the offence ; — 
it may begin and end with one individuaL '' It 
is not necessarily an aggregate offence, oonunitr 
ted by many individuals; for it may originate 
and conclude with a single person, — «nd be 

> Roscoe*8 Crim. £v., 72, 73. ' tbid., 73. 

• 1 Starkie, 387. « Roecoe*« Crim. £▼., p. 313. 
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as complete with one actor in* it, as one thou- chaptu 
sand."^ ^^^' 



The acts and declarations of the pnsoner him- i>eciaration> by 

. , , , priaoner on for- 

self, on former occasions, may not only be ad- mer occaiiooi. 
mitted, when referable to the point in issue, but 
also the acts and declarations of other persons 
with whom he has conspired, may, if referable 
to the issue, be given against him iu evidence. 

In prosecutions for conspiracies, it is an estab- Act done by 

• •i-Tii 1 -m one conspin^or 

lished rule, that where several persons are prov- considered thd 

art of bIL 

ed to have combined together for thewsame ille- 
gal purpose, any act done by one of the party, in 
pursuance of the original concerted plan, and 
with reference to the common object, is, in the 
contemplation of taw, as well as in sound rea- 
son, the act of the whole party ; and, therefore, 
the proof of the act will be evidence against any 
of the others, who were engaged in the same 
general conspiracy, without regard to the ques- 
tion, whether the prisoner is proved to have 
been concerned in the particular transaction, — 
for it is evidence, as acts connected with, and in 
conformity with, his own acts. If, therefore, on 
the 4rial of a charge of mutiny against several 
persons, in assembling unlawfully for the pur- 
pose of exciting discontent or disaffection, the 
material points for the consideration of the court 
are, the general character and intention of the as- 
sembly,, and the particular case of the defendant 
as connected with that general character. And 
it is relevant to show in evidence resolutions pro- 
posed by one of the defendants at a meeting at 
another place or time, for the same professed 
object and purpose as were avowed at the meet- 

1 Samud, Law Military, p. d57, and Hongb, 68. 



I 



360 OF EVIDENCE. 

cHAFTBE ing in question. For in a question of intention^ 
^^' it is most clearly relevant to show, against that 
individual, that at a similar meeting, held for an 
object professedly similar, such matters had pass- 
ed under his immediate auspices. 
Lettcnand Letters and writinffs, also, of one of several 

writings offered , , rr j . ., 

in evidence of consDirators, are frequently offered m evidence 

canapiracy. . . .1 

agamst others. 

Papers found in the custody of the prisoner 
are admissible in evidence, without any proof of 
the hand-j(vriting being his. 

The letters or writings must appear to have 
been written in furtherance of the conspiracy, 
and not as a mere relation of a past transaction. 
" Correspondence," said Eyre, C. J., " very often 
makes a part of the transaction ; and in that 
case, the correspondence of one who is a party 
to the conspiracy, would undoubtedly be evi- 
dence — that is, a correspondence in furtherance 
of the plot ; but a correspondence of a private 
nature, a mere relation of what has been done, 
appears a different thing." — Ifardj/s Case^ 24 
How. St. Tr. 452, 475. 

It is not necessary, in order to render the let- 
ter of one of several conspirators evidence, that 
it ever should have reached the hands of the 
person to whom it was addressed. Letters thus 
intercepted have been allowed to be read in evi- 
dence, on the ground that it was a letter from 
one conspirator to another conspirator, and hav- 
ing relation to the conspiracy, the tendency and 
nature of which it contributed to show. 
Timewid place With regard to the time and pku^e of finding 
tvritingB. such letters or writings, it is obvious that they 

ought to be such as to afford presumption that 
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the documents are genuine. Where letters have chattsb 
been intercepted after the apprehension of the '^'' 
prisoner, they have been disallowed as evidence, 
on the ground that they had never been in the 
custody of tlie prisoner, or any way adopted by 
him — or that there was nothing to show the ex- 
istence of the writings previous to tlie prisoner's 
apprehension, or that he was a party to them. 
But if there be a presumption of the previous 
existence of the writing it will then be admis- 
sible. 

Where letters and writings are offered in 
evidence, in these cases, it must appear that 
they are connected witli the objects of th6 con- 
spiracy, and that they are not merely the spe- 
culative opinions of the party by whom they 
were written. But if they be so connected, 
then, tliough they may never have been publisb- 
ed, thev are admissible in evidence. 

Not only are the acta and the written ktters verbal dedar> 
and jHifXTs, of one of several persons engaged in fia!"* ''*™"^ 
the same conspiracy, evidence against the others, 
done or written in furtherance of the common 
purpose, but his verbal declarations are equally 
admissible under similar restrictions. Any dec- 
larations made by one of the party in pursuance 
of tiie common object of the conspiracy, are 
evidence ai^ainst the rest of the party, who are 
as much responsible for all that has been said or 
done by their associates in carrying into effect 
the concerted plan, as if it had been pronounced 
by their own voice, or executed by their own 
hand. Tliese declarations are of the nature of 
acts ; they are in reality acts done by the party, 
and generally they are far more mischievous 
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than acts which consist only in corporal agency. 
All consultations, therefore, carried on by one 
conspirator relative to the general design, and all 
conversations in his presence, are evidence 
against another conspirator, though absent 
The effect of such evidence must depend on a 
variety of circumstances, such as whether the 
party was attending to the conversation, and 
whether he approved or disapproved — still such 
conversations are admissible in evidence. 

Evidence of other acts and declarations ot 
the prisoner, as it is admissible for the prosecu- 
tion under the restrictions above stated, so it is 
also admissible on behalf of the prisoner. Far 
the design and intention of a party, at a particu- 
lar time, are best explained by a complete view 
of every part of his conduct at that time, and 
not merely from the proof of a single and insu- 
lated act or declaration. 

The acts and declarations of a prisoner, given 
in evidence in his favor, ought to be connected 
both in point of subject matter, and of time, 
with the acts or declarations proved against 
him.^ 

In general the opinion of a witness is not 
evidence : he must speak to facts, and these the 
court deliberates upon and applies by its own 
judgment. On questions of science or art, how- 
ever, it is allowed to persons of skill to speak, 
not only to facts, but to give their opinions in 
evidence. Evidence of character is founded on 
opinion, and the opinion of a medical man is 
evidence as to the state or condition of a pa- 
tient — ^and in such cases he would be questioned 

t Ito8Coe*B Crim. £t1, pp. 59 to 66. 
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as to the best of his knowledge, opinion, or chaptu 
judgment. In all cases where there may exist ^^' 
any doubt as to the propriety of requiring the 
opinion of a witness, the first consideration 
should be, is the opinion asked for one of mere 
art, or technical, or scientific knowledge, sepa- 
rate from the question in issue — or is it declara- 
tory of the matter under trial 7 If the latter, of 
course it cannot be received as that is the very 
point to be decided by the court. 

It is said, that " every question is admissible 
of a military man, where it is founded on local 
knowledge or circimistances which are not with- 
in the reach of all the members of the court ; 
but where it is merely a question of military 
science, to affect the officer who is undergoing 
his trial, it is obvious that the court is met for 
no other purpose but to try that ; and that they 
have before them the facts in evidence on which 
they are to ground their conclusions." In cases 
affecting the conduct of the accused, either as to ' 
deportment or language, it is perfectly proper 
and often necessary, to require a witness to .de- 
clare his opinion, because such opinion may be 
derived from the impression of a combination of 
circumstances occurring at the time referred to, 
difficult if not impossible fully to impart to the 
court ; but it would be manifestly improper to 
draw the attention of a witness to facts, either 
derived from his own testimony or that of an- 
other witness, and to ask his opinion as to their 
accordance with military discipline or usage, be- 
cause the court, being in possession of facts, are 
the only proper judges of their tendency.^ 

1 Simmons, p. 367. 
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A court should never require the opinion of a 
witness, when, by the investigation of facts, they 
would be themselves competent to form a cor- 
rect judgment. A ship-builder has been admit- 
ted to prove the sea-worthiness of a ship, by his 
opinion founded on facts stated by others. So 
an artillery officer might be allowed to give an 
opinion as to the probable effect of cannon, if di- 
rected as assumed ; and in all questions of opin- 
ion, touching matters of art or science, they are 
allowed, if they are not of a nature to be pre- 
sumably known to each member of the court 

It is unnecessary to proceed with further re- 
marks, illustrative of this branch of the subject; 
in every instance in which opinions may be re- 
quired, the nature of the case will, generally, be 
sufficient to guide the court ; and a reference to 
the principles by which this description of evi- 
dence is limited or regulated, as stated in the 
preceding pages, will aid to a correct decision. 

Secondly. — The ctffirmative of the issue is to 
be proved. 

The difficulty, and at times .the impossibility 
of proving a negative, as well as the maxim of 
law, which declares that every man is to be pre- 
sumed innocent until the contrary be shown, 
has made the rule now stated, of essential and 
necessary observance. There are, however, ex- 
ceptions to the observance of this rule, growing 
out of policy or necessity ; but so few, that an 
accused person is not likely to suffer from the 
misapplication of them. 

To elucidate the exceptions, it will only be 
necessary to refer to the cases cited in the books 
on evidence, and which present the principle so 
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clearly, that military courts may easily apply it 
whenever necessary. Thus, in an action on the 
game laws, though the plaintiff must aver, in 
order to bring the defendant within the act, that 
he was not duly qualified ; yet it is not neces- 
sary to disprove his qualifications ; but it will be 
f6r the defendant, " if he can, to prove himself 
qualified. The proof here for the defendant 
would be positive, as the knowledge of such 
qualification is peculiarly within the party him- 
self; but the prosecution would mOst probably 
have no means of proving, negatively, the dis- 
qualification.^ 

But where ope person charges another with a 
culpable breach of duty, the rule is, that he who 
makes the charge, is bound to prove it, though it 
may involve a negative ; for it is one of the first 
principles of justice, not to presume that a per- 
son has acted illegally, till the contrary be 
proved. It is a general rule of evidence, that Geimi nia of 
the burden of proof lies on the person who has 
to support his case by proof of a fact, of which 
he is supposed to be cognizant.^ So a party 
who pleads his infancy, must prove it.^ That 
is, although in general, it is necessary for a party 
to prove all the material facts which he alleges, 
yet where the defendant pleads a fact within his 
own knowledge in discharge of himself, the bur- 
den of proof lies upon the defendant — ^not upon 
the plaintiff. 

This rule is not founded on any presumption 
in law in favor of the party, but is merely a rule 
of practice and convenience ; and it ceases in all 
cases where tlie presumption of law is throvm 

1 1 PhUlips, 149. < Ibid., 151. . * I Starkie, 377. 
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into the other scale. So it may, in general terms 
. be said, that whenever the negative does not ad- 
mit of direct proof, or the facts lie more imme- 
diately within the knowledge of the defendant, 
he is put to his proof of the aflirmative. 
tobeDndoMd Thirdly. — Uie best emdence to be produced of 
tohich the nature of the case will admit. 

This is a primary and signal rule of evidence, 
for if the best evidence be not produced, it af> 
fords a presumption that it would make against 
the. party heglecting to produce it.' The true 
meaning of this rule, is not that courts of law 
require the strongest possible assurance of the 
matter in question, but that no evidence shall be 
given, which from the nature of the thing sup- 
poses still greater evidence behind in the party's 
possession or power ; for such evidence is alto- 
gether insufficient and proves nothing, but car- 
ries with it, a presumption contrary to the inten- 
tion for which it is produced. Thus if a party 
offer a copy of a will or deed, where he is aide 
to produce the original, this raises a presump- 
tion that there is something in the deed or will, 
which if produced, would make against the 
party ; and therefore the copy, in such a case, is 
not evidence. But if he prove the original will 
or deed to be in the hands of the adverse party, 
to whom he has given notice to produce it, or 
that the original has been destroyed without his 
default, no such presumption can reasonably be 
made, and a copy will be admitted, because then 
such copy is the best evidence that can be pro- 
duced. A witness cannot testify as 1o the con* 

I Giiberti Er^ p. 3. 
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tents of a paper in his possession ; it should be chapteb 
produced. ^^'• 



Now, although the best evidence which the Accumiiiaiion 
case admits of, must be produced in evidence, SLn w!'***^ *^" 
still it does not follow, that the law requires the 
strongest possible assurance of a fact; on the 
contrary, if the evidence to a fact is of the best 
possible kindj the mere accumulation of identi- 
cal testimony is unnecessary. So if a transac- 
tion should be witnessed by twenty persons, one, 
or two, or three, would be as sufficient to prove 
it as the entire twenty ; and therefore it is, that 
one credible witness is sufficient to prove a fact, 
except in cases where the law has designated a 
different rule. 

Offences are at times committed with such 
privacy, that it is impossible to prove them other- ^ 
wise than by the testimony of the complainant 
or the party injured; such evidence becomes 
then of the best possible kind of which the case 
admits, and is consequently received ; and where 
no doubt of the credibility of the witness exists, 
is considered sufficient to warrant a conviction. 

This rule is easily illustrated by supposing 
the case of a soldier, or officer, entering the quar- 
ters of his superior or commanding officer, and 
there, no other persons being present usiniF op- 

prob4,a, ^ .Wtening toUe lo Z,lr 
behaving in a violent and mutinous manner. 
Such a case has occurred, and the offender been 
dismissed the service.^ 

In reference to this particular part of the sub- 
ject, it is to be remarked, that in deciding upon 

^ See case of Lieutenant Tliackaiy, R. N., repoj/rted in 3 
McArthor, 66. 
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CHAPTER the effect of evidence, the question is, not bj 
^^' how many witnesses a fact may have been 



SirtiActonrev*^ provcd, but whether it has been proved satisfac- 
nqnind, not torilv, and SO as to convince the understandins:. 

dependent upon * ^ 

nomber of wit- The number of witnesses, is not always conclu* 

sive in matters of proof, more than the number 
of arguments on a subject of reasoning. A wit- 
ness cannot be suspected merely because he 
stands alone, for it is clear that the testimony of 
a single witness may be so clear, full and free 
from all suspici6n and bias, as to convince the 
most doubting and scrupulous; while, on the 
other hand, many witnesses may declare the 
same fact, and yet none be worthy of credit It 
is the character of the witnesses, and the char- 
acter of their evidence that ought to prevail; 
not their number. * 

Prinwf tad The best evidence is distinguished as primary 

dnee. evidence, and the inferior as secondary evidence. 

Secondary evidence is admissible, where the 
primary evidence, being documentary, is either 
lost or destroyed, or where it is in the hands of 
the opposite party, or of his privy or agent ; or 
in the hands of a person privileged from produc- 
ing it, and who, upon being required to do so, 
insists upon his privilege ; or where in cases as 
in tablets let into walls, it is impossible to pro- 
duce the originals in court, without great incon- 
venience. 

Nodoetopio- Where a document is in the hands of the 
other party, a notice to produce it in court must 
be given to him, before secondary evidence of its 
contents can be received. 

Where, from the nature of the prosecution, 
the prisoner must be aware that he is chaiged 
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with the possession of the document in question, chaftee 
a notice to produce it is unnecessary. It is not ^^'' 
sufficient to dispense with notice to produce, that 
the party in possession of the document has it 
with him in court. Nor is it necessary that the 
notice should be in writing ; and in order to ren- 
der it effective, the notice should sufficiently 
point out the document required to be produced. 

It is sufficient to serve the notice either upon 
the prisoner himself, or upon his counsel. 

The only consequence of giving a notice to 
produce, is that it entitles the party giving it, 
after proof that the document in question is in 
the hands of the opposite party, or his agent, to 
go into secondary evidence of its contents, and 
does not authorize any inference against the 
party failing to produce it. If the party who 
calls for the papers inspects them, this will ren- 
der them evidence for the other party ; though 
it is otherwise, if he merely calls for them with- 
out inspecting them. 

A due degree of diligence must be exercised ^j^^^^J^^ 
in looking for a document supposed to be lost, ^LS^wLK 
and this will depend, in a great measure, on the 
importance of the document. In the case of a 
Useless document, the presumption is, that it has 
been destroyed. And where the loss of a paper 
may almost be presumed, very slight evidence 
of such loss or destruction is sufficient. 

Where it is the duty of a pfiirty in possession 
of a document, to deposit it in a particular place, 
and it is not found in that place, the presump- 
tion is, that it is lost or destroyed.^ 

And in respect to persons, it is sufficient to 

^ Ra8coe*8 Crim. £v., 7 to 13. 
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prove that they acted in the character set fortl^ 
^ without producing their appointments ; and 
tSb^^l^r therefore upon a chaige of disobedience or neg- 
4sitf of othen. j^^j ^f ordcrs agaiust an officer or a soldier, it is 

sufficient to show that the officer giving the 
order had previously, in the knowledge of the 
accused acted in the capacity alleged. And a 
prisoner may be proved a soldier by showing 
that he received pay as such, and acted in the 
capacity of one, without producing or proving 
his enlistment. 
PjSfof h.^. In proving the handwriting, the evidence of 
thir^ persons is not inferior to that of the party 
himself. Such evidence is not in its nature in- 
ferior or secondary, and though it may generally 
be true that a writer is best acquainted with ins 
own handwriting, and therefore his evidence 
will generally be thought the most satisfactory, 
yet his knowledge is acquired precisely by the 
same means, as the knowledge of other persons, 
who have' been in the habit of seeing him write, 
and differs not so much in kind as in degree. 
The testimony therefore of such persons, is not 
of a secondary species, nor does it give reason 
to suspect, as in the case where primary evi- 
dence is withheld, that the fact to which they 
speak is not true. If the evidence of third per- 
sons be admissible to prove handwriting, it 
seems necessarily to follow that it is equally ad- 
missible for the purpose of disproving it — ^the 
question of genuine or not genuine being the 
same in both cases.^ 

The simplest and most obvious proof of hand* 
writing is the testimony of a witness who saw 

1 Eoscoe*8 Grim. £v., 5. 
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the paper or signature actually written. But chaptbe 
where thi# positive proof cannot be obtained, the ^^^' 
best evidence of which the case admits, is the in- 
formation of witnesses acquainted with the sup* 
posed writer — ^who, from seeing him write, have 
acquired a knowledge of his handwriting ; for 
in every person's manner of writing there is a 
prevailing character which may easily be dis- 
covered by observation ; and when once known, 
may be afterwards applied as a standard to try 
any other specimens of writing, whose genuine- 
ness is disputed. A witness may therefore be 
asked, whether he has seen a particular person 
write, and afterwards, whether he believes the 
paper in dispute to be his handwriting. This 
course of examination involves two questions — 
the first of identity, as whether the supposed 
writer is the person of whom the witness speaks 
— ^the second, of comparison in the mind of the 
witness, between the general standard and the 
writing produced. 

This kind of evidence, like all probable evi- OpportmatiM 
dence, admits of every possible degree, from the has Men a per- 
lowest presumption to the highest certainty. It my Ip^ to 
may be so weak as to be utterly unsafe to act ting. 
upon, or so strong as to produce conviction in 
the mind of any reasonable man. The reliance 
therefore to be placed on this species of proof, 
must depend upon the qualities of perception or 
intelligence to some degree of the witness, of 
his oppoftunities and kind, of observing the wri- 
ting of the supposed writer — whether he has 
been in the habit of seeing him write daily, and 
down to the time of speaking, or whether it has 
been of but casual observation, and at a remote 

46 
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cHAPTBB period — or at intervals when the specimens sub • 
^'' mitted to his view, from hurry or other cause 
were not a fair average of his general style of 
writing. It is certain, that under such varying 
circumstances, the impressions on the mind of 
the witness will also vary — ^be very clear and 
perceptible, or faint and inaccurate. But what- 
ever weight the testimony of the witness may 
have, it is an established rule that if he has 
seen the person write, he will be competent to 
speak to his handwriting.^ 
Other means by But It is uot esscutial to the proof of hand- 
ZhLz may be Writing, that the witness should have seen the 

party write. There are various other ways in 
which he may have become acquainted with the 
handwriting. If a witness has received letters, 
purporting to have been written by a particular 
person, and on particular business, or of such a 
nature as makes it probable, that they were 
written by the hand from which they profess to 
come, he may be admitted to speak to that per- 
son's handwriting ; and the admissibility of the 
evidence must depend upon this, whether there 
is good reason to believe, that the specimens, from 
which the witness has derived his knowledge, 
wef e written by the supposed writer of the pa- 
per in question. And in general, if a witness 
has received letters from the party in question, 
and has acted upon them, it is a sufficient ground 
for stating his belief as to the handwriting. 
Adocnmentnot In general a document cannot be pfoved by 

nrovecl by cod^ 

p^nwith comparing the handwriting with other hand* 

writing of the same party, admitted to be gen- 
uine ; and the reason is, that specimens might be 

1 1 PhiUips' Ev., 364 to 366. 
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unikirly selected to serve the purposes of the cbaftem, 
party producing them, and therefore not exhibit- ^^' 
ing a just specimen of the general character of 
the handwriting. The rule as to a comparison 
of handwriting does not apply to the court, who 
may compare the two documents together, when 
they are properly in evidence, and from that 
comparison form a judgment upon the genuine- 
ness of the handwriting. But the document comparisoii tc 
with which the comparison is made must be one oapen L^n- 
already in evidence in the case, and not produ- *^™* 
ced merely for the purpose of the comparison — 
because it would be suspicious to select a docu- 
ment, unconnected with the question, to be put 
in, merely for the purpose of comparison with 
one already before the court. 

In the case of ancient documents, where it is or ancient wii. 

tinffa 

impossible that the usual proof of handwriting * 
can be given, the rule as to comparison of hands 
does not apply. Thus authentic ancient wri- 
tings may be put into the hands of a witness, 
and he may be asked whether upon a compar* 
ison of those, with the docimient in question, he 
believes the latter to be genuine. 

Whether the evidence of persons skilled in or peTMu 
detectmg forgeries is admissible, m order to tectinc foigs- 
prove that a particular handwriting is not gen- 
uine, is a point not well settled. It has been 
considered as a question of art, which might be 
answered by a witness of skill and experience, 
and therefore admitted ; but in other cases pre- 
cisely similar evidence has been rejected — ^again 
admitted — and again refused. The question is 
therefore left open for an established rule.^ 

1 1 Philliiw* £▼., 364 to 373, and Ilo9coe*8 Crim. £y., 161 to 164. 
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cEAPTBs Fourthly. — The substance only of the issue 
^^^' need be proved. 
rftL'SSSSy This is a portion of the subject of eyidenoe 
■eed be proved, which calls for particular attention Oil the part 
of members of courts-martial ; not only because 
a neglect or ignorance of its true meaning might 
often tend to the escape of offenders, but might 
also involve a defendant in the consequences of 
a crime v^ith vehich he v^as not legally charged. 
It is therefore necessary to understand, what va- 
riance in the proof of facts, and the averments of 
the charge, is to be considered immaterial or fatal 
BoiHiaiitiv* It is a distinction which runs through the 

vml whole criminal law, that it is enough to prove 

so much of the indictment as shows that the de- 
fendant has committed a substantive crime 
therein specified; but the offence however of 
which he is convicted must be of the same class 
with that with which he is charged.^ 

Under this rule it appears, that upon an in- 
dictment for petit treason^ if the killing with 
malice was proved, but not vrith such circum- 
stances as to render the offence petit treason, 
the prisoner might still have been found guilty 
of wilful murder upon that indictment And so 
upon an indictment of tmirder^ the prisoner may 
be found guilty of manslaughter — ^for the indict- 
ment contains an allegation of manslaughter. 
And where a charge allies that the defendant 
did^ and caused to he done a certain act, it is 
sufficient to prove either the one or the other. 

1 Rosooe's Crim. £v., 74. 

s By the English laws killing nnder certain drcumstancea, wm 
called petti treason^ which made the priaoner liable to an aggravB* 
^ ted penalty. 
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Where the intent of the j>risoner furnishes one chaptee 
of the ingredients in the offence, and several in- ^^* 



tents are laid in the indictment each of v^hich, ?!?5^i*?^ 

' / prove ono la- 

together v^ith the act done, constitutes an of- ^"*- 
fence, it is sufficient to prove one intent only. 

Bijt v^here a person or a thing,. necessary to DeMriptionor 
be mentioned in an indictment, is described with p'"^®'"*^ 
circumstances of greater particularity than is re- 
quisite, yet those circumstances must be proved ; 
otherwise it would not appear that the person 
or thing is the same as that described in the in- 
dictment. And it has been held that an allega- 
tion in an indictment, which is not impertinent 
or foreign to the cause must be proved, though 
a prosecution for the same offence might be sup- 
ported without such allegation. The court will 
be more strict in requiring proof of the matters 
alleged in a criminal, than in a civil case.^ 

In indictments for murder, where the manner 
or means of killing is proved to agree in sub- 
stance with the means charged, it is sufficient — 
as where the indictment is for killing with a 
dagger, and the evidence prove a killing with a 
staff — or where the indictment be for killing 
with one sort of poison, and the proof is of a 
different kind, the indictment is maintained, be- 
cause the proof of the instrument is not abso- 
lutely necessary to the proof of the fact itself. 
But if the charge is for poisoning, and the death 
is proved to have been caused by striking or 
starving, this evidence would not support the 
indictment, as the species of death in one case 
is totally different from that in the other.^ 

If an indictment charges that A. gave the 

. Ro8coe*f Crizn. Ev., 75, and note. • 1 Ffail., 157. 
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mortal blow, and tl^t B. and G. were present 
aiding and abetting, &c. ; but the evidence 
shows that B. struck, and that A. and C. were 
present, &c. ; the variance is not material, for 
the stroke is adjudged in law to be the stroke 
of every one of them. 
Geaeni nd«. The general rule is, that if the whole of an 

averment may be struck out without destroying 
the cause of action, it will not be necessary to 
prove it^ 
OftbenftiBeof Whcrecvcr the name of the party against 

whom an offence is committed, it is a matter of 
description, and must be stated ; — and if the 
name be that by which the person is generally 
known it will be Sufficient. It is not necessary 
that there should be any addition to the name ; 
and where a person has a name of dignity, he 
ought to be described by that name, and as it 
forms part of the name itself, and is not an ad- 
dition merely, it must be proved as laid. 

Where a name, which it is material to state, 
is wrongly spelled, yet if it be idem sonans with 
that proved, it is sufficient.' 

It is a rule that every material fact which is 
issuable and triable, must be averred to have 
happened at a certain time. However, it will 
not be necessary to prove the time precisely as 
laid, unless that particular time is material 
Although an indictment, not ailing any time 
at which the offence was committed would be 
bad, yet it never was necessary, upon an indict* 
ment, to prove that the offence was committed 
upon the particular day charged. 

In indictments for crime, prosecuted befcnne 

'1 Phil., 158, and Ro8Coe*8 Crim. £v., 83. * RoKoe, 81. 
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the ordinary courts of law, it is sufficient, in chaftsb 
general, to prove that the oifence was committed '^'' 
in the county in which it is laid to have been 
committed, and a mistake in the particular place 
in which an offence is laid, will not be material. 
And although the offence must be proved to 
have been committed in the county where the 
prisoner is tried, yet after such proof, the acts of 
the prisoner in any other county, tending to 
establish the chaise against him, are admissible 
in evidence. 

Before courts-martial, however, the distinc- 
tions noticed above are not necessary, because 
such courts have a jurisdiction of military offen- 
ces, co-extensive with the country ; and a crime 
committed in any one geographical division, or de- 
partment of the army, may be tried in any other. • 
The question, then, of jurisdiction of a court-mar- Jmiidiction of 

• 11 "I 1 If 1 1 courU martial 

tial does not depend upon the place where the doe« not depend 

, *,* .* rr t '^P®'* *^* place 

crime is committed, but upon the person offend- where the ciime 

was committed. 

ing, and the particular description of offence. 

Still it is necessary, in framing: a military Place to be ■!•• 

, I 111 1 ^ . -^ ted in tha 

charge, that the place where the offence is sup- chaige. 
posed to have been committed, should be laid 
with certainty ; and this because such allegation 
may, at times, be essential to the defence of the 
prisoner ; but it does not follow that a variance 
between the proof of the place where the crime 
was committed, and the place as laid in the 
charge should acquit the prisoner ; — it is suffi- 
cient to identify the prisoner with the perpetra- 
tion of the offence. 

A soldier, then, accused of deserting the ser- 
vice from one place, on the 1st day of a particu- 
lar month, but who, on the trial, was clearly 
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cHAFTBR shown to have deserted on the specified day, 
^^' from a different place, v^ould justly be convicted ; 
for the essence of the crime is made out, and the 
place from whence he deserted, makes no part 
of the offence, but is a mere circumstance of de- 
scription. But if the time and place were exhi- 
bited by the evidence, as so variant from those 
stated in the chaige, that there was a possibility 
of the prisoner having repeated the offence, he 
would necessarily be acquitted, because the act 
charged and the act proved, are distinct offences. 

To lay the pkice, in a charge, enables the pri- 
or mnafi6t. soner to prove an alibi. Yet such a defence 
cannot be available, where the crime alleged 
against the prisoner is clearly made out to have 
been committed by him at the time stated, al- 
• though at a different place^ — ^for here the place 

stated has been a mistake, and the crime and 
criminal clearly exposed. But where the crime, 
and the place of its perpetration have been satis- 
factorily proved, and the defence set up is an 
alibif the question is one as to the prisoner's 
identity ; and evidence of his being at another 
place, at the time of the commission of the 
criminal act, will be sufficient to acquit hint 
And hence it follows, as the jurisdiction of 
courts-martial is extended without limit as to 
place, that a mistake of the place, unless the 
place be material, will not affect the proceed- 
ings ; and that the acts of the prisoner, tending 
to establish the chaige whereever committed, 
may be given in evidence.* 

A soldier charged with desertion, may be found 
guilty of absence ibithaut leave; for absence is 

1 SimmonB, p. 381. 
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tne principal question in issue, and the intention chaftbk 
or design, is the distinguishing trait of the offence ^^^' 



alleged. And so generally, in all other species Sj^o**^ 
of accusations, where the proof is not sufficient ^ **^ ^**^ 
to warrant a conviction of the specific offence 
laid in the charge, but where a substantial of- 
fence has been made out to the prejudice of good 
order and military discipline, the verdict may be 
found accordingly. In every case of this kind, 
where a minor degree of guilt is found, it must 
be understood that the breach of a particular ar- 
ticle of war, is not expressly and exclusively laid 

The notice of this part of the subject, involves Notice of sm 
a consideration of the 83d article of war, which, "^ • ^^• 
from the want of a uniform understanding of its 
intention, spirit, and authority, has occasioned 
frequent perplexity in the deliberations of courts- 
martial, and a consequent diversity in their de- 
cisions. 

'' Any commissioned officer, convicted before a conduct vniw- 
general court-martial, of conduct unbecommg an cer uid a 
officer and a gentleman, shall be dismissed the "*^ 
service." 

Such is the language of the law, — ^a law in- 
tended to preserve the honor and morals of the 
army, as a distinctive or professional body. 

In all the legislative enactments, or minor ObMnntiaM^ 
regulations for the government of the army, it is 
to be observed that the essential object in view, 
is the good order and military disaipline of that 
body ; it would therefore appear, that no act of 
a military person, which does not offend against 
such principle, could be held as within the cog- 
nizance of a comrt^martial. 

47 
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oBAPTBE In measuring the turpitude of any conduct by 
^^' the law just quoted, it is necessary in the first 
place, to state with particularity the acts of 
which the prisoner is accused, in order not only 
that he may be possessed of all fair means of de- 
fence, but that the court may have likewise the 
power to judge of the reasonableness and justice 
of the imputations which the chaige alleges. 
The writer is aware of some of the difficulties 
which have been thrown around this subject by 
the very indistinct, and confused opinions which 
have been expressed by several British military 
writers, when treating of a similar article of war 
for the government of the English army — and 
by the difference which exists in the language 
of the two articles of war, in the respective ser- 
vices. 

There are terms employed in the British ar- 
ticle of war which stand as a guide to the meaih 
ing of it, which have been discarded in the 
American, but when the subject is considered, 
must necessarily be understood as implied in 
the latter, in order to give it a proper ap^- 
cation. 

The article of war now under consideration, 
declares that^"any commissioned officer con- 
victed, before a general court-martial, of conduct 
uribecoming an officer and a gentleman^ shall be 
dismissed the service;" whereas, the similar 
article in the British military code denounces 
the penalty #>f cashiering against "any officer 
who shall behave in a scandalous^ infamous 
mannfir, unbecoming the character of an officer 
and a gentleman." The difference adverted to 
is very material, and in the one affords a rule by 
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which punishment, for conduct unbecoming an chaptbe 
officer and a gentleman, is to be measured, or ^^^' 
furnishes the means of ascertaining the descfip- 
tion of such conduct so as to bring it by military 
cognizance, within the denunciation of the law. 

Now, it is apprehended, that conduct imbe- what oopdnet 
coming an officer and a gentleman, before it can ^^^^l^iT" 
be legally made the cause of |)unishment, must *^*'**°""* 
be shown to be of that kind as necessarily to re- 
flect disgrace upon the body to which the offen- 
der belongs. And this disgrace must not be 
such as the accidental or capricious judgment of 
different courts-martial might view it; but be 
referable to the certain and expressed opinions 
or feelings of the community at large. 

By this it is intended to say, that the partial 
judgments of men based on mere professional 
conventions or notions of honor, (because such 
may vary with different men, and at various 
places,) are not to be the standard altogether, 
but that the imputations grounded on the partic- 
ular acts, which make the subject of the charge, 
must be determined or rejected according to the 
established and acknowledged morals of the 
christian world. 

The article in question does not particularize The anide d 
any species of conduct as unbecoming an officer JtrticlSSriS* 
and a gentleman, but leaves .that to be deter- JSdtK^ "^ 
mined by the opinions of the world, or by those 
of the court-martial, from the acts alleged, and 
from which the military community might be 
prejudiced or receive detriment, were it to coun- 
tenance behavior in any of its members which 
was of such a nature as to mvolve scandal and 
infamy. 
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There are, undoubtedly, certain acts, which, 
however immoral, do not import infamy^ and 
are not liable, in any of the departments of 
social life, to punishment by declared law. 
They may, in the estimation of many, affect 
the standing of the individual who is guilty of 
them, and yet be not such as either to debase 
him in the eyes of the community, or exclude 
him from society. 

These are cases in which, it is believed, that 
a court-martial could not apply the stringent 
powers of this article of war for correction. 
The military community cannot expect, nor 
ought it to be expected of them, -to preserve 
a higher tone of moral conduct than what is 
sustained by the higher orders of society. The 
means, therefore, conceded by the article in 
question, are not to be considered with refer- 
ence altogether to such a purpose, for if such 
were the case, military officers would be sub- 
jected to a capricious standard of judgment, or 
to an ordeal which but very few men could 
bear! 

Mr. Samuel, in his treatise on " military law," 
when speaking of the similar article in the Eng- 
lish military code, says — ^^ the words ^ officer and 
gentleman,' though in general to be understood 
as one, single, and indivisible term, appear not 
to be used so here. The misbehavior, entailing 
on it the penalty declared by this article, must 
be such, as I understand it, as to implicate in the 
first place the officer ; that is, it must arise in 
some sort out of his office ; and affect incident* 
aUy^ only, the character of the genUemann^^^ 

> Page 645. 
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But the writer must disagree with such an ex- chaptbe 
position of the article, if it is to be received as ^^' 



ynem 



the interpretation of the American law: — ^nor S^^^oi 
1does the practice accord with such an explana- X^riLowf- 
tidn of it, even in the British service. 

In the American army, a charge laid under 
this particular article of war, is one, single^ and 
indivisihle term^ and cannot be broken by a find- 
ing of the court ; though, when such conduct a0 
the breach of the particular article in question, 
is not expressly and exclusively laid in the 
charge, the court may, if a substantial military 
offence be shown by the evidence to have been 
committed, find a minor d^ee of guilt, as " con- 
duct prejudicial to good order and military dis- 
-cipline f for it would certainly '^ be a strange 
doctrine to maintain, that hecamse the court 
found less proved than charged, that no punish- 
ment should be awarded/'^ 

The d^ree to which certain acts may impugn 
one's character, as conduct unbecoming an offi- 
cer and a gentleman, is a matter of inference for 
the judgment of the court, and where such im* 
putation is denied by the evidence, there must 
be an acquittal ; the facts charged may be cleariy 
proved, and yet not involve the guilt allied by 
the accuser in the charge. For the court are to 
try unofficerlike, and ungentlemanlike conduct, 
and to see that it be proved as it is alleged, — or 
to find such minor degree of guilt, under the re- 
striptions before mentioned, as the nature of the 
evidence will warrant 

In every prosecution before a court-martial 
fosK conduct unbecoming an officer and a gentle- 

> Hoogh, note 310, p. 499. 
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cHAPTBB man, the degree of tne offence must be such as 
^^' to reflect discredit upon the body of the army , 
or the nature of it such as to militate against 
the requirements of '^good order and military 
discipline/' before a legal conviction can be de- 
clared, or punishment awarded, according to the 
imperative language of the law, for that parti- 
cular chaige, or according to the discretion of 
the court, if a modified verdict be returned. 

Acts, therefore, which are allied in a chaige 
of this character, but which by the court are di- 
vested of the imputation, which constitutes the 
crime, and which are, at the same time, not of 
such a kind as would of themselves constitute a 
breach of good order and military discipline, can 
of necessity involve no guilt — it can only be by 
such features that they are made cognizable by 
military courts. This is a matter for the atten- 
tion and consideration of courts-martial, when- 
ever a charge under the particular article of war 
now in review, is laid before them 

It is readily perceived, that when deliberating 
upon a charge of " conduct unbecoming an offi- 
cer and a gentleman," some officers, members of 
the court, who might be impressed with very 
high notions of personal and professional honor, 
or possessing a very refined and delicate percep- 
tion of the proprieties which should distinguish 
a gentleman, would, without strictly regarding 
the intention or consequences of the law in ques- 
tion, pronounce a verdict of guilty, when in real- 
ity no legal offence had been committed. To 
prevent such errors of opinion, which involve 
the legal rights of others, though proceeding 
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from a noble sentiment, is the purpose of a just chaftbr 
explanation of the article. ^^' 



The following case, quoted from McArthur, outdMbf 
by Samuel, at page 650, will sufficiently Illus- 
trate the subject. 

" At a general court-martial held at the Cape 
of Good I/opCy May, 1801, an officer was tried, 
charged with scandalous^ infammis conduct, un- 
becoming the character of an officer and a gen- 
tleman, in having sent a chaise of six hundred 
pounds, or thereabouts, against Sir George 
Youngc, for a horse, which the said officer had 
declared to be a present to Sir Ckorge, when 
governor of the colony of the Cape of Good 
Hope. 

'' In respect to which charge the court-martial 
made a distinction ; they acquitted the officer of 
scandalous, infanwus behavior, but considered 
his conduct, nevertheless, as unbecoming the 
character of an officer and a gentleman, for which 
they adjudged him to be suspended from rank 
and pay for the space of six calendar mbnths." 

" The proceedings having been laid before his 
Majesty, the judge advocate general signified to 
Lieutenant General DundaSy the commander in 
chief of his Majesty's forces at the Cape, that 
his Majesty, laying out of the case any question 
touching cither the right or the delicacy of the 
officer s claim to a compensation for the horse, 
concerning which the difference had arisen, points 
not -within the cognizance of a court-martial, 
considered the adjudication as irregular, inas- 
much as the court had acquitted him of the only 
imputation which could bring the business as a 
charge before them, — namely, of any scandahua 
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cHAFTBR 'or infamous behavior in the transaction; hit 
^^* Majesty could not, therefore, approve the sen- 
tence. At the same time it was signified, his 
Maj^ty was graciously diflf>osed to attribute the 
error to the nice feelings of the officers who com- 
posed the court-martial, which had urged than 
to mark their dislike of a conduct which appear- 
ed to them not decorous." 

The above case exemplifies what the writer 
has endeavored to explain, — ^that it is not aU 
conduct which ofiends against the delicate pro- 
prieties and decorum of an officer and a gentle- 
man, which can be held amenable to militaury 
law, but such only as wliile it impugns the char- 
acter of an officer and a gentleman, at the same 
time casts upon the military community a shade 
of discredit and reproach. 

In speaking of the same case (quoted above), 
Captain Simmons very justly remarks — 

'' An officer's sending an improper charge for 
a horse, taken abstractedly, could in nowise af- 
fect military discipline, and excepting as it 
might implicate the individual character of an 
. officer, in a degree amounting to ' scandalous, in- 
famous conduct,' no offence under the articles of 
war could be charged ; since there is not any 
provision in the article for the cognizance of un- 
officerlike and ungentlemanly conduct (divested 
of a tendency to affect good order and military 
discipline), in any degree less than that involving 
infamy and scandal."^ 

The distinction thus observed upon by Cap- 
tain Simmons, will undoubtedly be of aid in all 
questions brought before courts-martial for adju- 

> SimmonH, p. 376. 



OF EVIDENCE. 377 

dication, and which are laid under the eighty- chapibs 
third article of war. Thus a charge of unofficer- ^^' 
like and ungentlemanly conduct, when divested 
of all tendency to aSect good order and military 
discipline, and at the same time involving no 
moral turpitude of such a kind as would reflect 
discredit upon the military community, cannot 
be deemed cognizable by a military court. 

It may also be said that a similar interpreta- Third article 
tion should be given to the third article, sect. 1, mem or^ na- 
of the '^ act for the better government of the iZiy obnr^* 
navy of the United States," approved April 23, 
1800 — ^which declares, that " any officer or other 

person who shall be found guilty of or any 

other scandalous conduct, tending to the destruc- 
tion of good morals, shall, if an officer, be cash- 
iered, or &c., &c."^ 

The manifest intention of this naval regula- 
tion, is the preservation of the purity and honor 
of the navy ; precisely as in the land service, 
the article of war referred to is for the preserva- 
tion of the morals of the army. 

Fifthly. — Hearsay is not evidence. Hearsay ia nm 

This is a general rule, the propriety of which 
is manifest, from the following considerations, — 
that the statement is not made by the witness 
from his own knowledge, and tlierefore is not 
sanctioned by an oath. And .that the party 
against whom the evidence is offered, can have 
no opportunity of examining into the means of 
knowledge of the party who made the state- 
ment. As . every fact against a prisoner is re- 
quired by the law to be proved on oath, and in 

1 Homaii*s Naval Laws, p. 59. 
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ment, or has maintained a unifonn consistency 
in his narration.^ 

As to the notoriety of a particular fact or 
opinion, although it may appear to some extent 
to be in the nature of hearsay, is yet, when con- 
sidered in regard to particular conduct, strictly a 
substantial fact, and therefore is to be proved 
from the knowledge of the witness, as . the ex- 
istence of any other fact is proved. 

What a third person has said or written is 
admissible in many cases, as amounting to an 
act done by him, or as showing his knowledge, 
or as evidence of his conduct If for instance 
it is material to inquire whether a certain per- 
son gave a particular order on a certain subject, 
what he has said or written may be evidence of 
the order; or where it is material to inquire 
whether a certain fact, be it tnie or false, has 
come to the knowledge of a third person, what 
he has said or written may as clearly show his 
knowledge, as what he has done. So where it is 
relevant and material to inquire into the conduct 
of rioters or mutineers, what has been said by 
any of the party, in the act of rioting, must 
manifestly be admissible in evidence, as showing 
the design alid intentions.' 

Now in regard to receiving the declaraticMas, 
or what was said by the parties during the con- 
tinuance of the transactions, it may be affirmed 
that such is not objectionable as hearsay, be- 
cause it is not such, or the relation of third per- 
sons unconnected with the fact ; but the decla- 
rations of the parties to the fact, themselves, and 

> Chitty*8 Grim. Law, 566. • Roacoe's Grim. £v., 21. 
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are therefore illustrative of its peculiar circum- chapibs 
stances and character.^ ^^' 

But it is not • necessary to enlarge on this whenheanay 
branch of the subject of evidence. The princi- gencmuydevei 
pie that hearsay is not admissible is clear and ^oia/ 



con- 



determinate; and whatever exceptions are al<- 
lov^ed to the rule, will, it is presumed, in the 
more simple cases, when compared with the 
complexity of civil proceedings, which arise 
for military adjudication, be easily perceived 
and admitted in practice. 

Sixthly. — Of Confessions. confi 

In re£;ard to the degree of credit which a jury what credit to 
ought to attach to a confession, much difference feMou. 
of opinion has existed. The voluntary confes- 
8ion of the party is said, by some, to be reckon- 
ed the best evidence ; — ^for, if a man swearing 
for his interest can give no credit, he must cer- 
tainly give most credit when he swears against 
it : and that a free and voluntary confession is 
deserving of the highest credit, because it is pre- 
sumed to flow from the highest sense of guilt, 
and, therefore, it is admitted as proof of the 
crime to which it refers. 

On the other hand, it is said that hasty con- 
fessions made to persons having no authority to 
examine, are the weakest and most suspicious 
of all evidence. Proof may be too easily pro- 
cured ; words are often misreported through ig- 
norance, inattention, or malice, and they are 
extremely liable to misconstruction. Moreover, 
this evidence is not, in the usual course of 
things, to be disproved by that sort of negative 

1 Bo6coe*8 Grim. £y., 20. 
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CHAFTBR evidence, by which the proof of plain facts may 
'^' be, and often is confronted.* 



Now, although it can hardly be conceived 
that a man would confess himself guilty of an 
act which he had not committed, bo in opposi* 
tion to the feelings and principles of human 
nature, yet there i^ no doubt that instances have 
occurred, in which innocent persons have con- 
fessed themselves guilty of crimes of the gravest 
nature* 

Growing out of such considerations, the fed- 

lowing rufes have been established as safe and 

just when such evidence is submitted for the 

decision of a jury. 

coDfeMODtoba Confcssions ought always to be received with 

TCoeived with .. ^, ,. ^. •. 

caadon-food cautiou. And a voluntary confession made by 
~ ' iu proved, a person who has committed an offence, is evi- 



dence against him, upon which he may be omi- 
victed, although the confession is totally uncor- 
roborated by other evidence ; — provided, the cor- 
pus delicti^ that is, the act constituting the crime, 
be proved. 
Canfeidoiitobe A coufessiou is uot admissible in evidence, 
■Mie fiweif. miiegg it ^as made freely and voluntarily, and 

not under the influence of promises or threats. 
With r^ard to what is a promise or a threat, as 
will exclude a confession, it is laid down, that 
saying to the prisoner it will be worse for him 
if he does not confess, or that it will be better 
for him if he do, is sufficient to exclude the oon- 
PromiKior fcssiou. Indeed, so strictly has the rule been 
mgatory. applied, that the slightest hope of mercy held 

out to a prisoner, or a threat, for the purpose of 
inducing a confession, have been deemed suffi- 

1 Ro8coe*8 Crizn. £y., 29. * IhiA. 
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cient to make such confession nugatory. So, if chaptbe 
a confession be made with a view, and under ^^^' 
the hope of being permitted to give evidence for 
the public, or commonwealth, it is not admissi- 
ble. Though, should the prisoner be admitted, 
and refuse to give evidence on the trial of his 
accomplices, he may be convicted upon such 
confession. 

It must be understood, however, that it is not what k hop« 
every hope of favor held out to a prisoner that 
will render the confession afterwards made by 
him inadmissible ; — the promise must have some 
reference to his escape from the chaise. So, 
likewise, if a confession has been made after a 
threat or promise, but under such circumstances 
as to create a reasonable presumption, that the 
threat or promise had no influence, or had ceased 
to have any upon the mind of the prisoner, the 
confession is admissible. Thus, if the impres- 
sion that a confession is likely to benefit him 
has been removed from the mind of the prisoner, 
what he says will be evidence against him. 
The prisoner's mind, in order to make a confes- 
sion available against him, must be entirely free 
of all inducement, which either threats or pro- 
mises might have created. 

When the promise or threat proceeds from a Promise or 

, , A /• -^ i i_ threat by an mi- 

person who has no power to enforce it, and who authorized per- 

possesses no control over the prisoner, a con- *"* 
fession made under such circumstances is ad- 
missible. 

The threats or promises must have reference Moit have nt- 
to some temporal advantage m order to mvali- temporal ad- 
date a confession: and, therefore, it has been ^^'■*"* 
held that a confession made to a chaplain, who 
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exhorted the prisoner to confess, as '^ before God 
it would be better for him to confess his sins/' 
was admissible. 

Where a confession has been obtained by ar- 
tifice, without the use of promises or threats, it 
is admissible. Thus, if a confession were made 
under the mistaken supposition that some of the 
prisoner's accomplices were in custody, it would 
be good against him, — even though artifice had 
been employed to impress him with such belief 
Although a confession obtained by means of 
promises or threats cannot be received, yet, if in 
consequence of that confession, certain facts, 
tending to establish the guilt of the prisoner, are 
made known, evidence of those facts may be re- 
ceived. Facts thus obtained, however, must be 
fully and satisfactorily proved, without calling in 
the aid of any part of the confession, from which 
they may have been derived. 

A confession is only evidence against the 
party himself who made it, and cannot be used 
against others ; — therefore, the confession of the 
principal is not admissible in evidence, to prove 
his guilt, upon an indictment against the ac- 
cessory. 

As to the question, whether the statement 
made by a witness upon his examination can be 
afterwards used against him, — the general rule 
is, that admissions made under compulsory pro- 
cess, are evidence against the party. So it is 
said that when a witness answers questions 
upon his examinations on a trial, tending to 
criminate himself, and to which he might have 
demurred, his answers may be used for all 
purposes. 
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In general a person is not answerable, crimi- chaftbs 
nally, for the acts of his servants or agents, and, ^'' 



therefore, the declarations or confessions of a ^^^^^ 
servant or agent will not be evidence against ■***"*■ 
him. But it is otherwise where the declaration 
of an act done, relates to the ordinary course of 
the agent's employment — ^such will be evidence 
in a criminal as well as in a civil suit 

Another, and a most important rule is — ^that confMriflo 

/•• • ••1 mm ••••■ inust bo 

a confession, m cnmmal as well as in civu cases, together. 
made by a party, is to be taken together. There 
can be no doubt that if a prosecutor use the de- 
claration of a prisoner, he must take the whole 
of it together, and cannot select one part and 
leave another. But if, after the whole of the 
statement of the prisoner is given in evidence, 
the prosecutor is in a situation to contradict any 
part of it, he is at liberty to do so, and then the 
statement of the prisoner and the whole of the 
other evidence must be left to the jury, as in 
any other case, where one part of the evidence 
is contradictory to another. Although the whole 
of a confession is to be taken together, it does 
not follow that every part of it is entitled to 
equal credit. A Jury may believe that which 
charges the prisoner, and reject that which is in 
his favor, if they see sufficient grounds for so 
doing. 

An admission on the part of the prisoner is Anadminkmii 
not conclusive, and if it afterwards appear m --coiiibMioiii 
evidence that the fact was otherwise, the admis- Lm SfJIu ^ 
sion will be of no weight. Thus, upon an in- 
dictment for bigamy, where the prisoner admit- 
ted tlie first marriage, and it appeared at the 
trial that such marriage was void, for the want 

49 
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aiAPTBB of consent of the guardian of the woman, the 
^^^* prisoner was acquitted. Such confessions are 
matters void in 4aw, or false in fact. 

Gomai rale. It is a general rule, that the whole of admis- 
sions or confessions must be taken together, so 
that what is given in evidence, be neither moie 
nor less than what the prisoner intended. If a 
written paper be referred to, without which the 
confession is not complete, the contents of the 
paper ought to be shown before the statement 
can be used as evidence against the party. Or 
if a person says, he " did owe a debt, but that 
he had paid it,'' such admission will not be re- 
ceived as evidence to prove tlie debt, without 
being evidence also of the payment.^ 

iDUivy regular Although a plea of ^It is a confession in the 

tkNHi for comti- ^ * ^ 

fullest degree, yet there have been military regu- 
lations issued for the guidance of courts-martial 
in such cases, intended solely for the benefit of 
the prisoner, and the assistance of the revising 
authority. Such rules or r^ulations are not to 
be understood as imposing new principles oi 
laws of evidence, because independent of stata 
tory authority, no rules which conflict with those 
reo^nized by the courts of 4aw, could in that 
sense be binding ; and therefore, although courts- 
martial should disregard such instructions and 
confirm the plea of guilty, notwithstanding the 
rejection of all corroborating evidence, the sen- 
tence resulting therefrom, if confirmed and acted 
upon, and not otherwise illegal, could not expose 
WwegMdrf the members of the court-martial to any penalty, 
ofdntf. or any proceeding in a court of common law, 

1 Vide Ro0i:oe'8 Grim. Et., title " Confeanoiis,*' and 
Evidence. 
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vet would be viewed as a breach of military chaftbr 
duty. ^^^• 



By the several acts of congress, having in ongin of mm- 
view the regulation of the military establish- S^^indh^ 
ment, is the jurisdiction of military courts de- dencean^to'bs 
termined, though the mode of conducting the **** 
proceedings may be declared by the general or- 
ders for the army. But the rules of evidence 
are only to be ascertained by reference to the 
acknowledged or established maxims of the 
common law courts.^ 

4. Witnesses. — iJfthe competency qftmtnesses, competency or 

In a previous chapter, some remarks were Refe^^to 
made upon the deficiency in the military laws, £Jrfa"wi. 
owing to which a court-martial could not compel SIU!SIi^f^ 
the attendance of a witness, if not a military JJS|*°^ " 
person. It is, therefore, not necessary in this 
place to repeat the observations. In order, how- 
ever, to remove objections on the score of ex- 
pense, it is provided by the 987th paragraph of 
the general regulations for the army, that non- 
military persons who are regularly summoned to 
attend a court-martial as witnesses, shall be al- 
lowed a certain sum for travelling, and a per 
diem allowance for the time occupied in going 
to, attending on, and returning from the court 

It is a general rule that all persons may be what 
Witnesses who are capable of understandmg, wn 
and may be presumed to feel the obligations in- 
curred by a solemn appeal to the Almighty. 
And the law requiring .all witnesses to be ex- 
amined on oath or affirmation, it' is to be inquired 
who are inadmissible, either from their inability 
to comprehend the former, or from their sup- 

^ SimmoiiB, p. 442. 
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CHAPTB& posed liability to slight and disregard the lat- 
_JIL_ter.» 



fa^u^ tovDr Inability to UTiderstarid the obKgations of an 
oiiiHP^Mwof oathj is the first objection to be considered. It 
cbiUnn. seems that there is no time fixed wherein chil- 
dren are to be excluded from evidence, but that 
the reason and sense of their evidence are to ap- 
pear from the questions propounded to thenii 
and their answers. And therefore, a child of 
any age, if capable of distinguishing between 
good and evil, may be examined upon oath ; but 
that a child of whatever age, cannot be exa- 
mined unless swoni. This is now the estab- 
lished rule in all cases, civil as well as criminal, 
and whether the prisoner is tried for a capital 
offence, or one of an inferior nature.^ 

Where a case depends upon the testimony of 
an infant, it is usual for the court to examine 
him as to his competency to take an oath, pre- 
viously to his going before the grand jury, and 
if found incompetent for want of proper instruc- 
tion, the court will, in its discretion, put off the 
trial, in order that the party may, in the mean- 
time, receive such instruction as may qualify 
him to take an oath' 
nMftBddmBb. A person bom deaf and dumb, though prima 

facie in contemplation of law an idiot, yet if it 
appear that he has the use of his understanding, 
he is criminally answerable for his acts ; and is 
also competent as a witness. The communica- 
tion between the court and such a witness, must 
be by a sworn interpreter, who is able by means 

< Cliiuy*8 Crim. Law, 587. > JRoicoe's Crim. £t., 9^ 

• nnd,04. 
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of signs and motions, to convey the questions cbaptbb 
and answers the one to the other.^ '^^' 



Persons not possessing the use of their under- idiou, 

, » and lunatit 

standing, as idiots, madmen, and lunatics, if they iatoziaokn. 
are either continually in that condition, or sub- 
ject to such a frequent recurrence of it, as to 
render it unsafe to trust to their testimony, are 
incompetent witnesses. 

An idiot is a person who has been rum compos 
mentis from his birth, and who has never any lucid 
intervals, and cannot be received as a witness. 

A lunatic is a person who enjoys intervals of 
sound mind, and may be admitted as a witness in 
lucidis intervaUis. He must, of course, have been 
in possession of his intellect at the time of the 
event, to which he testifies, as well at the time 
of examination, and it has been justly observed, 
that it ought to appear that no serious fit of in- 
sanity has intervened, so as to cloud his recollec- 
tion, and cause him to mistake the illusions of 
imagmation, for the events he has witnessed. 

With regard to those persons who are afflicted 
with monomania, or an aberration of mind on 
one particular subject, (not touching the matter 
in question,) and whose judgment in other re- 
spects is correct, the safest rule appears to be to 
exclude their testimony ; it being impossible to 
calculate with accuracy, the extent and influence . 
of such a state of mind. So it is thought, that 
in the case of an insane person, in a lucid inter- 
val, it is a question difficult to decide, as to what 
degree of intellect will be necessary to enable 
him to give his evidence. A person in a state 
of intoxication is inadmissible.' 

1 Roscoe, 95. > Ibid., and Chitty*s Crim. Law, 688. 
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CHAPTEE Incompetency from want of religious principle. 
^^' As the law requires witnesses to give their evi- 

So» prince. ^®^^ under oath, or a solemn affirmation, and 

thus appealing to the Deity for the truth of their 
statements, it would necessarily follow, that 
such persons as do not believe in a God, and a 
future state of rewards and punishments, cannot 
be competent witnesses, inasmuch as such ap- 
peal impresses their mind with no obligation, 
and cannot possibly be any tie upon them. 

Those persons therefore, who* either from the 
weakness of their capacities, or their ignorance, 
have no idea of this awful sanction, or from er- 
roneous speculations deny them, cannot be ad- 
mitted to bear testimony in a court of justice. 
But it does not follow, however, that it is neces- 
sary to acknowledge or profess the Christian 
faith, in order to become competent witnesses ; 
this was formally the case, but now infidels of 
whatever particular religion, provided they be- 
lieve in the existence of a Grod, and that he wiU 
punish them in this world or the next, if they 
swear falsely, may be admitted as witnesses. 

Farm of oith. The form of oaths under which God is in- 
voked as a witness, or as an avenger of perjilry, 
is to be accommodated to the religious persua- 
sion which the swearer entertains of God. 

ptoper time to The most coHTcct and proper time for asking 

MM to ^Mfym a witness whether the form in which the oath, 

as about to be administered, is one which will 
be binding on his conscience, is before the oath 
is administered. But should the oath be admin- 
istered in the usual way before the attention of 
the court or counsel is directed to it, the party is 
not to be precluded ; but the witness may nevei^ 
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theless be afterwards asked whether he consid- cHAPrm 
ers the oath he has taken as binding upon his ^^'' 
conscience. 

It is now a rule that when a person is ten- witnen caanoc 
dered as a witness, and he is questioned to as- hia belief in tha 

. chriitiaa laitlk 

certain his competency to give evidence, in re- 
gard to religious principles, it will not be per- 
mitted to ask as to his belief in the Christian 
faith. The only question to be asked is, 
whether he believes in the existence of a God, 
the obligation of an oath, and a future state of 
rewards and punishments ; or if he believes in 
a God who would punish falsehood either in 
this world or the next.^ 

Incompetency from Infamy. — ^Where a man infiunr. 
has been guilty of certain offences the law has 
declared that his testimony shall not be receiv- 
ed, on the ground of infamy of character, which 
the commission of such crimes indicates. It 
was formerly held, that where a man had under- 
gone what was understood to be an infamous 
punishment, as the pillory — ^he was thereby ren- 
dered incompetent as a witness ; but this rule 
has been long abandoned, and it is now deter- 
mined that it is not the nature of the punish- 
ment, but of the offence which renders his evi- 
dence inadmissible.^ 

The crimes which incapacitate the party com- crimM wiooh 
mitting them from giving evidence are, treason, "^^i*^****- 
perjury, forgery, or every species of the ciim^n 
falsi J subornation of perjury, barratry, or bribiog 
a witness to absent himself and not give evi- 
dence^ and some others which need not be ad- 
verted t9. 

^ Ao8coe*8 Crim. £v., 98. i Aid., 99. 
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cBAFRs A person incompetent to give oral evidence in 
^^'' court, on the ground of infamy, will not be al- 



flowa witneM 
!■ retiored to 



^2£rSS^* lowed to have his affidavit read, unless it be to 
^'liid^^!'*' defend himself against a complaint. 
uSLiif ^^^ Infamy must be proved, by the judgment of 
JJjjjj. *ww the court, where the conviction was had, and 

the court must be one of competent jurisdiction. 
Parol evidence cannot be given of it, and though 
the witness himself may admit that he was con- 
victed of felony, thi^ will not render him incom- 
petent. It is not sufficient to give in evidence, 
the indictment and a verdict of guilty there- 
upon, without proving the judgment, for judg- 
ment may have been arrested. The judgment, 
or an examined copy of it must be produced in 
court. It must appear that a person was coih 
victed before a competent tribunal. 

When tlie party convicted has suffered the 
punishment awarded, he is again rendered com- 
petent except in cases of particular crimes, such 
as perjury and subornation of perjury. 

■iwm^ ratoir '^^^ competency of a person, whose evidence 
cimpsfMsy. has been rendered inadmissible by conviction, is 

restored by pardon, which has the effect of dis- 
charging all the consequences of the judgment 
But where the disability is not merely a con»- 
quence of the judgment, but is a part of the 
judgment, pardon cannot restore competency, 
though a legislative act may. 

Where a convict has served out his time, his 

competency may be restored, at any time after 

by a pardon. 

doo. Exoe^ The executive may extend his mercy on 

dtasbmtiMl^ whatever terms he pleases, and annex to his 

ySS^ *^ pardon any condition that he thinks fit, whether 
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precedent or subsequent, and on the perfor- chaptbe 
mance of tliat condition, the validity of the par- "'^ 
don will depend. It must therefore be proved 
that the condition has been performed. A pro- 
viso in the pardon, excepting all legal disabil- 
ities, is repugnant and void. 

It is thought that a person who has been con- or foreign tn 
victed by a foreign tribunal of an offence incur- ^^"^^ 
ling infamy, and pardoned by the sovereign au- 
thority in that country, is admissible as a wit- 
ness here, if the laws of the foreign country al- 
lows the competency of the party to be restored 
in that manner. 

The competency of a witness may be restored f^n^i of 
by reversal of judgment — ^and therefore, if a ■»«» «»ni»" 
conviction and judgment are read on the one 
side to show the witness incompetent, they may 
be answered on the other by reading a reversal 
of the judgment upon writ of error. 

Desertion, though a high crime, is not deemed Ddwrtion doM 

' o "O J not make a wit' 

such an offence as renders the one who has com- ne« incompe- 

tent. 

mitted it incompetent. It may, however, be 
considered as affecting the credibility of the 
witness upon proof of conviction. And it may 
be observed that were the crime such as to de- 
stroy the competency *of the offender, such in 
almost every case would be restored, as the wit- 
ness would either have suffered the punish- 
ment awarded for the offence,* or have received 
a pardon. 

Incompetency from Interest — ^It is not neces- intaiwt. 
sary for the purposes of military justice to enter 
fully into the question of interest which may 
disqualify a witness. 

When a person is called as a witness, he may • 

60 
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be rejected on the ground of a supposed want 
of integrity. , But the interest must be such as 
the law recognizes ; and the bias, arising from 
the witness standing in the same situation as 
the party by whom he is tendered, is not sufli- 
cient Nor is a man incompetent because he is 
personally interested in a similar question to 
that upon which he is called to give evidence. 

The expectation of a benefit, not necessarily 
and legally flowing from the event of the pro- 
ceeding, does not render a witness incompetent — 
as the promise of a pardon. So in prosecutions 
where there are rewards, although the reward 
can only be the effect of the conviction, the pro- 
secutors are competent witnesses — and yet such 
persons may be said to be interested in the event 
of the cause. And where a party is entitled to 
pardon, provided another offender be convicted 
on his testimony, the party so entitled is a com- 
petent witness. 

If the witness lay a wager that he will convict 
the prisoner, he is still competent though it goes 
to his credit. 

As a general rule, the prosecutor or party in- 
jured, is a competent witness in criminal prose- 
cutions ; and this rule is founded on reasons of 
public policy. 

A party whose signature has been foiged is 
now considered competent for the prosecution, 
though formerly a different practice prevaUed. 

Some of the cases on the subject of the compe- 
tency of witnesses in criminal proceedings, were 
decided upon the idea that the conviction might 
be afterwards evidence for the witness in another 
proceeding ; but it is now settled that the record 
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of a conviction will not be received as evidence, chaptbr 
either at law or in equity, in favor of the party '^'' 
upon whose testimony the conviction was pro- 
cured.^ 

Informers, or persons who are entitled, under infonnenan 
the general regulations for the army, to a reward ^'^^ 
for the apprehension of deserters are competent 
witnesses.* 

The evidence of persons who have been ac^ Evidence of m. 

, coniplioe mlmfai* 

complices in the commission of the crime with ubia. 
which the prisoner stands charged is, in general, 
admissible against him ; and this rule is founded 
on necessity, since if accomplices were not ad- 
mitted, it would frequently be impossible to find 
evidence to convict the greatest offenders. In 
strictness, there does not seem to be any objec* 
tion to the admitting the witness at any time 
before conviction. 

Where several have been joined in tlie same where mwm^ 
indictment, and the case has proceeded against dMnune in- 
all the prisoners, but no evidence appears against 
one or more of them, the court will, in its dis- 
cretion, upon the application of the prosecutor, 
order them to be acquitted, for the purpose of 
giving evidence against the rest. This proce- 
dure cannot be exactly followed by military 
courts, from the necessity of subsequent appro- 
val of the decision of the court. But the court- 
martial might, having decided one or more cases, 
where there was no evidence to convict, adjourn 
for such time as would be necessary for confir- 
mation, and then re-assemble and proceed with 
the other cases. Should a prisoner desire to 
avail himself of the testimony of one involved in 

« Ro8coe*8 Crim. £v., 106. * Genl. Reg., Par. 183. 
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cRAFTEE the same ^charge, he would, on the lecdpt of the 
^^'- copy of the charges, uige the necessity of a sepa- 



JS^^l^JLS ^*^ ^^^i ^ *^® authority ordering the courtr 
SrlJSiiS^ martial, and if not attended to, an application to 
ST^^ "* the court would still be open.* 
eh»rgp^ t An accomplice, not joined in the indictment, 

Person not . ^ x '^ ^ ^i_ • 

ioined in nms IS a Competent Witness for the pnsoner, m con- 

indictment ii i •■ i 

eompetent. juuctiou with whom hc himself committed the 

crime. And where they are severally indicted 

for the same offence the one may be called fw 

the other. But persons collectively arraigned 

are incompetent for each other. 

Acoompiica Au accomplicc, having the promise of pardon 

iniir& pJSSa to give evidence against a confederate, is not dis- 

to iMtiff. abled ; it may affect his credibility, but will not 

destroy his competency. 
When tMtimo- A coDvictiou ou the testimony of an accom- 
pu!^^b^<^ plice, uncorroborated, is legal. His credilHlity, 

and the probabUity of his testimony is for the 
jury to consider ; but such testimony should be 
received with great caution ; and the practice is^ 
where such evidence is produced, unsupported 
by other confirmatory evidence, to acquit the 
prisoner. 
EHdenoe of a Although in practice, in order to give it effect, 
the evidence of a socius requires confirmation, it 
is obvious that it cannot be required to be con- 
firmed in every particular, for if that were requi- 
site his evidence would be better omitted al- 
gether.' 
AeeomiOioeiiro. After giving his evidence, but not in such a 
fcr oOcr^ofiba- way as to entitle him to favor, an accomplice 

may still be indicted 5br the same offence ; and 
though he may have conducted himself properly, 

1 SimmoiiSv p. 430. * Rotcoe's Grim. £v.« 120. 
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he is liable to be proceeded against for other ckaptbr 
offences : with respect to other offences, there- ^^' 
fore, the witness is not bound to answer on his 
cross-examination. 

In criminal, as well as in civil cases, persons Bau i* incom- 
who have become bail are incompetent wit- SSSmwT*^** 
nesses for the defence, — though the bail may 
be changed to make them good witnesses. And 
so, likewise, where a pecuniary or other inte- 
rest debars a witness from giving evidence, the 
disability may be removed by a release or other 
proper mode.* 

Husband and luife. Husband and wife are, HoBbandaad 
in general, incompetent witnesses, either for or ^c^^tLit. ^ 
against each other, on the ^und partly of 
policy, and partly of identity of interest. The 
circumstance of one of the parties being called 
far^ or against the other, makes no distinction 
in the law. When admissible against^ the tes- 
timony is likewise admissible in favor of the 
other. It is also said, that where the relation of where the oon. 
husband and wife has once subsisted, the one is ^S^i^^ahSi. 
inadmissible for or against the other, even after Sty wadSSf*" 
the relation has ceased, with respect to matters 
which occurred during coverture. Thus a wo- 
man divorced, and married again, cannot be 
called to prove a fact either for or against her 
former husband ; — and this because the law had 
created a confidence which the misconduct of 
neither party should be permitted to break. 

The lawful husband and wife only are ex- The marrisge 
eluded; therefore, for instance, on an indictment ^^ethe^ 
for bigamy, after proof of the first marriage^ the ^1™''""**" 
.second wife is a competent witness against the 

1 RoBcoe'B Crim. £v., 111. 
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GRAFTER husband, for the marriage is void. So the 
^^ taking away and marrying a woman contrary 
to her will, will not make her an incompetent 
witness against the husband ; for acts of vio- 
lence are void in law. But if she afterwards 
assent to the marriage, by a free cohabitation 
with him, she would not be admitted as a 
witness. 

A woman who has cohabited with a man 
as his wife, but is not so in fact, is a competent 
witness for or against him. 
9^ 7^7 . It is not in every case in which the husband 
j^j»not or wife may be concerned, that the other is pre- 
cluded from giving evidence. The rule seems 
to be now, thal^here the evidence of the wife 
did not directly criminate the husband, and 
never could be used against him, and where 
the judgment founded upon such evidence could 
not affect him, the evidence was admissible.^ 

Upon the same principle, where the husband 
or wife has been called by one party, the wife 
or the husband may be called by the other, to 
contradict the statement, for no advantage can 
be taken against either party of the contradic- 
tory testimony thus given.' Thus it has been 
ruled, that a wife may be a witness, in an ac- 
tion between third persons, not immediately af- 
fecting the interests of the husband, though her 
evidence may possibly expose him to a l^al 
demand. But she would not be admitted as a 
witness, nor could her evidence in the first suit 
be produced against her husband, if an action 
should be brought against him. 
There are exceptions, however, to the general 

1 R(MOoe*s Crim. £▼.» 113. * Ibid. 
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rule which regulates the competency of husband ^ chaftbr 
and wife as witnesses for each other, which ne- ^^'" 



cessity and strict justice demand. ^^^ni* 

A wife, therefore, is a competent witness ^ ^^^^ 
agaiost her husband, in respect to any charge ^'b^'o^^ 
which affects her liberty or person. Thus in jg^ ^ 
trials where the crime is a violence done by one 
against the person of the other, the wife may be 
a witness against the husband, and the husband 
against the wife.^ 

The rule last stated is one which necessity 
has introduced, though the principle seems to 
have been lost sight of in a case which occurred 
in 1840-1. 

Lieut. T., of the Artillery, was arraigned be- Erroneous pmr 



fore a general court-martial which assembled at i^uT^^l^ 
Detroit, upon a charge of " conduct unbecoming 
an officer and a gentleman," and among other 
facts specified, he was charged with violence 
towards his wife, by striking, &c. In relation 
to this particular part of the accusation, the pris- 
oner, in his defence, presented his wife as a wit- 
ness, who was immediately objected to as being 
incompetent to testify in the case. The question 
was argued on the part of the prosecution, and 
also on the defence, and the court having taken 
some tinie for deliberation, finally decided to ad- 
mit the witness, and she was accordingly sworn, 
and gave in her evidence, which was a positive ^ 

denial of the act charged against her husband. 

It is thought that in this case the court-mar- 
tial violated the rule of evidence, which ex- 
cludes husband or wife, where the other is a 

1 Roecoe's Criou £v., 114— -and Note to 1 Inat., Book I., ch. x^ 
p. 137. 
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cHAPiBft party. It is true that the exception named 
^^' above, would permit the evidence of the wife 
where the suit is against her husband for vio- 
lence offered .to her person ; yet it is to be re- 
membered, that it is also when the object •f the 
prosecution is for her safety, and not in cases in 
which the question of fact may be incidentally 
noticed to substantiate another charge. The 
purpose of the trial, to which reference is now 
made, was not for the vindication of the personal 
rights, or personal safety of Mrs. T., but simply 
for the preservation of military morals, good or- 
der and discipline. The high interests that she 
had for the exculpation of her husband, ought 
not to have been tempted on the one hand, nor 
the confidence of conjugal life permitted to be 
violated on the other. 
No relation but No Other relation but that of husband and 

that of hmbiuid 

Mid Wife ex- wife, excludes from ffiving evidence ; the testi- 

dudes. cj c? 

timony may be suspicious, but the witness not 
incompetent, 
senrut. A Servant is a competent witness for or 

against his master, he having no direct interest ; 
but in a prosecution against a master, from the 
neglect of the servant, the servant is not compe- 
tent, as he may subsequently be proceeded 
against by the master, in an action for damages 
for the neglect.^ 
Dusbnitf of There is a species of disability to give evidence^ 
inter. which anscs merely from a temporary relation, 

and is confined in its effects to the circumstances 
disclosed under its sanction. It arises from the 
situation in which a counsel or attorney stands 
to his client, and the confidence which is neces- 

1 FhilUps' £v. 
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saiy for every one to repose in his legal advi- chiptkr 
sers. The law will not therefore compel, nor ^^' 
even suffer those who are thus employed, to dis- 
close any facts stated to them confidentially in 
the way of their profession, even after the cfluse 
is entirely concluded. An attorney is not bound 
to obey a subpcBna duces tecum, to produce pa- 
pers against his client, on an indictment for per- 
jury. The retainer for a counsel for a cause, is 
in the nature of a privileged communication. 
And this rule extends also to an interpreter who 
may be employed, on the part of one ignorant 
of the language, to communicate his instructions 
to his attorney. And the rule applies to all 
cases where the party applies for professional 
advice ; and it also extends to facts which the 
attorney becomes acquainted with in the char- 
acter of an attorney, although the communica- 
tion was not made by the client, — such as com- 
municktions m&de by third persons, who accom- , 
panied the client when he came to consult the 
attorney ; and to the contents of a written in- 
strument, which he has by delivery from his 
client. 

But this indulgence does not apply to cases PiiTflegedoM 
where the witness, thou£:h a professional man, fnendp. coim. 
was consulted merely as a friend, without being dence when - 
engaged to conduct the proceedings. Or where 
a person has been consulted on the supposition 
that he was a solicitor. Counsel may be re- 
quired to give evidence of anything which they 
knew before being retained, and of that which 
was communicated after the retainer had ceased.^ 

If a counsel or attorney be called as a witness 

1 RcMCoe'8 Crim. Et., 144, 145. 
61 
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ciLUTBE by his client, he is not protected from cross-ex- 
^^' amination as to the point upon which he has 

gl^ iy^i;^ been examined in chief, although it was matter 
of confidential communication. But such cross- 
examination must be confined to the same mat- 
ter, and must not extend to other points in the 
same cause.* 

ii€creM, M to There is another class of persons, in relatkn 

«i to whom questions of competency have arisen 

before courts-martial. These persons are ne- 
groes, or of African blood ; and it was upon such 
grounds, that the objections to their competency 
were based. 

^** u^ i?' In the case of Doctor B. F. Fellows, assistant 
surgeon in the army, who was tried at Fort Ni- 
agara, N. Y., October 1838, this question arose. 
In the course of the defence, the accused pre- 
sented a coloured person to be sworn as a wifc- 
nesS| upon which a member of the court objected 
to him as being incompetent 

The judge advocate remarked briefly, that the 
person prpfiered as a witness, was certainly 
competent, and if any objection was to be made 
to him, it c6uld only go to his credit — ^TLat nei- 
ther the laws of the United States, nor those 
of the state of New York excluded such evi* 
dence, and that therefore the court-martial, un- 
less other objections to his competency than the 
one uiged was presented, must also receive it 

The court being cleared, it was decided after 
due deliberation, that the person was a compe- 
tent witness, and he was accordingly sworn. 
The proceedings of this court were afterwards 
Improved 

^ Chitty's Cxiin. Law, pp. 605* Si 7. 
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Another case which excited considerable in- cBAnn 
terest, and which was made the subject of grave ^^' 
deliberation by one of the executive departments 
of the government, arose in the naval service in 
the following year. It was as follows : — 

Lieutenant George Mason Hooe, of the U. S. ^^^^ 
Navy, was tried on board the U. S. ship Mace- 
donian, in the Bay of Pensacola, on the 18th of 
March, 1839. In the course of the trial, one or 
more n^;roes, seamen in the service of the 
United States, were sworn on the part of the 
prosecution and gave evidence. To these wit- 
nesses the defendant objected, that by the laws 
of Florida, such persons (coloured,) were not 
competent to testify against a white person ; the 
objection, however, was overruled by the court- 
martial. The trial having been completed, and 
sentence pronounced, Lieutenant Hooe appealed 
to the navy department, urging the same objeo 
tion, as sufficient to vitiate the proceedings, or 
annul the judgment of the court. The subject 
being one which awakened the feelings of many 
persons, as a question of right flowing from the 
institution of slavery as acknowledged in some 
of the states, it soon became a theme of public 
and political discussion, and under such circum- 
stances the question was referred for decision to 
Mr. Gilpin, attorney general of the United ^^p^'^'^j^^ 
States. This officer decided— " that the testi- J^^pia. 
mony given by the negroes was not material tc 
the finding of the court, and therefore considered 
tiie inquiry in regard to the objection itself un- 
necessary."* 

It will be perceived that the opinion given 

1 OpiDkiit, p. 1315. April 27, 1840. 
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cHAFTEE above avoided entirely the direct question, and 
^^' was based upon a principle of the law of evi- 



dence, which required no reference. The de- 
cision consequently left the question as open as 
before. In the absence of the attorney general, 
the question of the competency of the n^;roes 
was referred to the district attorney of the 
United States for the District of Columbia, the 
late Francis S. Key, Esq. In the opinion then 
given, Mr. Key said : — 
^^onrfu.s « The accused objected thai by the laws of 
ny. F. 8. Key. Florida, whcrc the court-martial was held, such 
persons (coloured,) ar6 not competent to testify 
against a white person; and he therefore con- 
tended that they should be, in like manner, ex- 
cluded from testifying on courts-martial. Such 
a consequence would not follow from the law of 
Florida. The officers composing the court were 
bound to admit the witness, unless some legal 
disqualification was shown. This could only be 
by a law of congress. Whether it be right that 
there should be a law I'equiring courts-martial 
of the United States to reject all such witnesses 
as are disqualified by the laws of the state or 
territory where the court may be held, is a ques- 
tion for congress alone. Till they enact the dis- 
qualification, it cannot be enforced."^ 

The proceedings of the court-martial in this 
case were approved ; and so far therefore as the 
action of the department, and the opinion of the 
law officer of the government may be con- 
sidered, the question has been determined. 
As it is a subject upon which the minds of 

1 See Document No. 244, Honse of Representatives, Navy De* 
partment, 26th Congress, Ist Session. 
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many persons in the fjpee and slave holding chapter 
states are directly at variance, and one also ^^'* 



which from the circumstances attending slavery ^^^^S^ 
at the present day, cannot be approached with- "«°^ 
out more or less danger, certainly of agitation 
and violence, the tvriter would not recommend 
a course of procedure by courts-martial either 
in accordance with, or in direct opposition to the 
views expressed in the above opinion; but 
would leave it for the discretion of the courts 
themselves, to be governed by the same rules 
which regulate the United States ordinary courts 
of law, and which are in unison with the laws 
of evidence of the particular states or territories 
in which they may be held. 

Credibility of witnesses. Where a witness is cradiinUtf of 
not incompetent by reason of falling within some 
of the rules which have been treated of in the 
foregoing pages, he may nevertheless not be en- 
titled to full credit, and therefore his integrity as 
such may be impeached. This may be done 
by disproving the facts stated by him, by cross- 
examination, by producing the record of his con- 
viction for some crime, or by showing by his 
general character that he is unworthy of being 
believed on oath. It is obvious that though a 
pardon, or the endurance of the punishment 
may restore tKe competency of a witness, yet it 
cannot operate with equal conclusiveness to re- 
trieve his credibility ; the proof of the convic- 
tion of crime, may more or less influence the de^ 
gree of confidence to be placed in his testimony. 

The credit of a witness cannot be impeached, Jf^JSJ^^"^ 
as to particular parts of his conduct, by other ^^e^ 
witnesses, but by reference to his general char- 
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acter : and this upon the ground, that it caxmot 
be expected that a man is prepared to answa 
for particular acts without notice. 

Statements, or a letter written, or a deposition 
signed by a vnitness at a former time, may be 
used to contradict the testimony given by him ; 
but the conviction before a magistrate, purport- 
ing to set out the deposition of a witness is not 
evidence for this purpose, because the recital of 
it may be erroneous. 

When it is intended to impeach a witness by 
evidence of his general character, the usual 
manner is, to inquire whether the witnesses 
have the means of knowing it, and whether 
from such knowledge they would believe him 
on oath. 

The party whose witness is impugned, may 
cross-examine as to the grounds for such opinion, 
or the opportunities which have been presented 
for judging: and these questions being replied 
to generally, a further cross-examination into 
particular instances is admissible. The party 
impeached may also bring evidence to rebut the 
attack, or to attack the character of the impeach- 
ing witness.^ 

JSxamination of vntnesses. The proper time 
to object to the competency of a witness is, 
when he is called, and before being sworn ; al- 
though, in general, the competency of a witness 
may be objected at any stage of a case. A party 
who is cognizant of the interest of a witness, at 
the time he is called, is bound to make his ob- 
jection in the first instance. After a witness 
has been examined and cross-examined, and has 

1 PhiUipe' £t 
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left the box, and is recalled for the purpose cf coAim 
having a question put to him, it is 4oo late to ob- '^' 
ject to his competency.^ 

The party airainst whom a witness is called, ExuniniiikiioB 
may examme him respecting his interest on the 
voir cUrCj or may call other witnesses, or offer 
other evidence in support of the objection ; the 
rule beipg now, that if the interest be satisfac^ 
torily proved the witness will be incompetent, 
though he may have ventured to deny it on the 
voir dire. These examinations on the voir dire^ 
however, relate more generally to civil cases.^ 

When the witness has been sworn, he is ex- Eambiatioii fa 
amined in chief by the party calling him, and it ^^kouu^^ 
is a general rule that leading questions shall not 
be put to him by such party. But it is within 
the discretion of the court to admit such, for at 
times it would be impossible to come to the di- 
rect object in view ; and it is necessary, to a cer^ 
tain extent, to lead the mind of the witness to 
the subject of inquiry. 

The propriety of allowing leading questions, 
in order to establish a contradiction, has been 
questioned, and it is said that the most proper 
course is, to ask the witness who is called to 
prove a contradictory statement made by an- 
other witness, what that other witness said rela- 
tive to the transaction in question, or what ac- 
count he gave ; and not in the first instance to 
ask in the leading form, whether he said so or 
so, or used such and such expressions.' 

Where a witness examined in chief, by his E,„ri„«teirf 
conduct in the box shows himself decidedly ad- vo^^JXiSS^ 
verse to the party calling him, it is in the discre- ^ ^*"^ ™^ 

1 RoBcoe, 124. * Ibid., 125. * Ibid., 127. 



408 OF EVIDENCE. 

OHAFTBR don of tlic couTt to allow him to be examined, 
^^' as if he were* on cross-examination. But if he 
stands in a situation which, of necessity, makes 
him adverse to the party calling him, it was 
held that the party may, as a matter of right, 
cross-examine him. Somewhat similar to this, 
is the question whether, where a witness, called 
for one party, is afterwards called for the other, 
the latter party may give his examination the 
form of a cross-examination — ^and it has been ' 
held that he may ; for having been originally ex- 
amined as the witness of one party, the privi- 
lege of the other to cross-examine remains 
through every stage of the case. This, how- 
ever, has been questioned by some.^ 

Formof cKw- The form of the cross-examination depends, 
in a great degree, like that of an examination in 
chief, upon the bias and disposition evinced by 
the witness under interrogation. Shduld he 
appear adverse to the cross-examining party, 
great latitude with regard to leading questions 
may be admitted. It has been said, " you may 
lead a witness upon cross-examination, to bring 
him directly to the point as to the answer ; but 

* you cannot go the length of putting into the 

witness's mouth, the very words he is to echo 
back."' 

imieTaat qnM- Irrelevant questions will not be allowed to be 

not bound to put to a witucss ou cross-cxamiuation, although 
they relate to facts opened by the other side, but 
not proved in evidence. Nor will such ques- 
tions be allowed to be put for the purpose of dis- 
crediting the witness by calling other witnesses 
to contradict him. . The witness is not bound to 

Roscoe's £v., 127, and note, p. 128. * IbidL 
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answer irrelevant questions, but if he does, he cHAraeE 
may be contradicted. ^^• 



■wmn. 



Counsel cannot assume that a witness has cannot umnna 
made a statement on his examination in chief, ftctnocmproor 
which he has not made, or put a question which 
assumes a fact not in proof.^ Where a witness witnm yndxt 
is called to produce a document, and he is not ^t \ndMt 
sworn, he is not subject to cross-examination. 

A re-examination, which is allowed only for 
the purpose of explaining any facts which may 
come out on cross-examination, must of course 
be confined to the subject matter of the cross- 
examination ; and therefore all questions which 
may be proper to draw out an explanation of 
the sense and meaning of the expressions u^ed 
by the witness, if they be in themselves doubt- 
ful, and also the motive by which the witness 
was induced to use those expressions, will be ad- 
missible.^ 

A witness cannot be compelled to answer any witnea not to 
question which has a tendency to expose him to S^^bl^SLg 
a penalty, or to any kind of punishment, or to a '^'^J*^**^ 
criminal charge. And thus an accomplice who 
is admitted to give evidence against his associ- 
ates, though bound to confess the whole of the ^ 
subject matter of the prosecution, is not bound 
to answer with respect to his share in other of- 
fences, in which he was not connected with the 
prisoner, for he is not protected from a prosecu- 
tion for such offences. 

It is not necessary, in order to render the 
question objectionable, that it should directly 
criminate the witness ; it is sufficient if it has a 
tendency to do so. The witness and not the 

1 ftoscoe, 127, 128. > Ibid., 128. 
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XVI. 



Coorttoin- 
■tract the wit- 



WltnMi to 
fog hbth 



ar 



Wliether cei^ 
tiinonertioM 
can be put 
which tend to 
criminate die 
wit 



court, is the proper judge whether a qQestum 
put to him has a tendency to criminate him. 
The court will instruct him to enable him to de- 
termine, and wiU judge whether any direct an- 
swer to the question which may be proposed, 
will furnish evidence against the witness. If 
such answer would furnish a fact, which fonns 
an essential link in the chain of testim<»y 
which would be sufficient to convict him of anj 
crime, he is not bound to answer it so as to fur- 
nish matter for that conviction. The witness 
must judge for himself, and if he say on oath 
that he cannot answer without accusing himseli^ 
he cannot be compelled to answer.^ 

Whether questions, the answer to whidi 
would expose the witness to punishment, ought 
not to be allowed to be putj or whether the wit- 
ness ought merely to be protected from ansicer- 
ing such questions, does not appear to be set- 
tled. Contradictory judicial decisions have been 
made on this subject Upon principle it would 
seem that questions tending to expose the wit- 
ness to punishment may be put, as well as ques- 
tions tending to degrade his character. The 
ground of objection in the first case is not that 
the question has a tendency to d^rade him, but 
that advantaire may be taken of his answer in 

rule that no person is bound to accuse himself 
is urged. This objection, however, is completely 
removed by permitting the witness not to an- 
swer the question, for his silence would not in 
any future proceeding be any admission of guilt 
The question may then be r^;arded as (me sim 

1 Roscoe, 130,--Barr't Trial, 245. 
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ply tending to degrade the witness, and would cHAPm 
come within the rule which appears to be now ^^'* 



well established, that it may be put, though the gj^^^ 
witness is not compellable to give an answer, or bS?^,£Jlr^ 
that if he does give an answer, the party exam- 2^^ ^ 
ining him must be satisfied with it' 

If the witness answers questions on the exam- witDM bonwi 
ination in chief, tending to criminate himsdf, he S^T!Z!I^ 
is bound to answer on the cross-examination, ^"^'^^ 
though the answer may implicate him in a 
transaction affecting his life. So if the witness 
begins to answer, he must proceed. And if a 
witness is cautioned that he is not compellable 
to answer a question which may tend to crim- 
inate him, but chooses to answer it, he is bound 
to answer all questions relative to that transac- 
tion.' 

If the witness voluntarily state a fact, he is Bound tt ^Mait 
bound to state how he knows it, though it crim- iZsL^ "^^ 
inate him.' 

Where a witness is entitled to decline an- when a wit- 
swering a question, and does decline, the rule is ^JSUnng, to 
said to be, that his not answering can have no wiih^juy 
effect with the jury.* 

The privilege of objecting to a question, tend- MTfl^ortiM 
ing to subject the witness to penalties or punish- i^ ^ amwor- 
ment, belongs to the witness only, and ought not 
to be taken by counsel, who will not be allowed 
to argue it. The privilege is personal.* 

Whether a witness is bound to answer ques- if a wioMi b 
tions tending to degrade him, is a point, which iwerceMo^ 
has been differently judged. As such questions ^^S^Sm.^ 
are put for the purpose of discrediting a witness, 

1 Roecoe*t £▼., 131. > Ibid., 132. • Ibid. 

« Ibid. i Ibid., 133. 
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cHAPTKE the doubt only exists wftere the questions put 
^'' are not relevant to the matter in issue, but are 
merely propounded for the purpose of throwing 
light on the witness's character ; for if the trans- 
actions to which the witness ii interrogated form 
any part of the issue, he will be obliged to give 
eyidence, however strong it may reflect upon his 
character. There seems to be some difficulty to 
fix a rule on this subject ; for if witnesses were 
always protected in such cases, that is, from 
questions which may degrade them, many an 
innocent man might suffer. And on the otba 
hand, if they were always compelled to answer 
such questions, it might prove an injury to the 
administration of justice, by allowing persons 
who came to do their duty to the public, to be 
subjected to improper investigatiop. The rule 
does not exclude the question^ but merely de- 
cides that the witness is not bound to answer, 
where such questions are not relevant to the 
matter in issue.^ 



wn nwuMkin g Where a witness is called, and makes state- 
eipocted. mcuts Contrary to those which are expected from 

him, the party calling him may prove the facts 
^JS3t h£°^ in question by other witnesses. A party calling 
<wni^to^b3r a witness cannot be allowed afterwards to dis- 
SraiM. credit him by general evidence that he is not to 

be believed on oath. It does not appear to be 
well settled whether a party, calling a witness 
who gives evidence contrary to what is expect- 
ed from him, may prove contradictory state- 
ments previously made by the witness.' 
S'SSi^rirf * ^^ ^ examination of opinion, the rule in gen- 
^'BiBia^ eral is, that a witness cannot be asked what lus 

> RMcoe't £▼., 134t 135. • IbkL, 136. 
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opinioQ upon a particular question is, since he is chaptbr 
called for the purpose of speaking as to fcucU ^^' 
only ; yet, where matter of skill and judgment 
is involved, a person competent to give an opin- 
ion may be asked what that opinion is.^ 

Professional men are to state facts and opin- Profe«ioiMa 
ions within the scope of their professions, not to ^'opiiiioiii 

• • • .1 . ^ I. • i_ xi_ —A within the 

give opmions on things of which the court can lo^ of their 
as well judge/ 

i Bo6coe*t £▼., 136. * lb., note, 140. 
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No. 1. 
Pbrm of Order far Omvenvng a General Cattrt-MartiaL 

4 

Adjutant General's office, 

Washington, January 6th. 184 

General Orders, i 
No. \ 

A general court-martial will assemble at , at 10 o'clock, 

A. M., the 10th instant, or as soon thereafter as practicable, for 
the trial of and such prisoners as may be brought before it 

Detail for the Court. 

1. Col. A. B. • • • 1st Regiment of Artillery. 

2. CoL N. M. . • . 2nd Regiment of Dragoons. 

3. Major W. C. . . • 2nd Regiment of Infantry. 

4. Major T. O. • • • 6th Regiment of Infantry. 
6. Captain S. B. • • • 1st Regiment of Artillery. 

6. Captain W. L. . • . 2nd Regiment of Artillery. 

7. Captain N. S. • • 4th Regiment of Infantry. 

8. d^c. d^c. d^c. . • 

Captain S. W., of the 2nd Regiment of Artillery is appointed 
the Judge Advocate for the Court. 

Should any of the officers named in the detail be prevented from 
attending at the time and place specified, the court will neverthe- 
less proceed to, and continue the business before it, provided, the 
number of members present be not less than the fninimum pre- 
scribed by law ^ — the above being the greatest number [whfin the 
court is composed of less than thirteen members] that can be con« 
Tened without manifest injury to the service. [This last sen* 
ienee to be always inserted in the like case.] 

By command of Major-General S. 

R. J. 
Adjutant-GeneraL 
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No. 2. 



Form of Order ^ or Precept , for Convening a Naval Gemral 

Court-Martial. 

Navy Department} January 6th, 184 

By virtue of the authority contained in the Act of Congresa, 
** for the better government of the Navy of the United States,'' 
approved, April 23, 1800, a Naval General Court-Martial is hereby 

ordered to convene at , on board the United States ship 

, on the Ist day of February 184-, or as soon thereafter 

as practicable, for the trial of (or) of such persons as may 

be legally brought before it. 

The Court will be composed of the following officers; — any fire ^ 
of whom are empowered to act, viz. 

Captain W. C. B. 
Captain D. T. 
Captain W. B. 
« Captain G. R. 

Commander H. W. O. 
Commander S. L. M. 
Lieutenant B. D. 
Lieutenant F. B. O. 

And W. N. R. of is hereby appointed the Judge Advocate. 

A. P. U. 
Secretary of the Navy. 

No. 3. 
Form of the Proceedings of a General Court^MartiaL 

Proceedings of a General Court-Martial convened at by 

virtue of the following order, viz : — 

(^Here insert the order,) 

o'clock, A. M., January 10, 184 

The Court met pursuant to the above order : — ^Present 
Col. A. B. . . Ist Regiment of Artillery. 

Col. N. M. . . 2nd Regiment of Dragoons. 

Major W. C. . . . 2nd Regiment of Infantry. 
Major T. O. . . . 5th Regiment of Infantry. 
Captain S. B. . . . 1st Regiment of Artillery. 
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Captain S. W., 2nd Regiment of Artillery, Judge Advocate* 

Captain S. M., Ist Regiment of In&ntry, the accused, also pre* 
sent. 

The Judge Advocate having read the order convening the court, 
asked the accused, Captain S. M., if he had any objection to any 
member named therein, to which he repUed, 

{If any challenge is made ii must be now and to one member 
at a time.) 

The Court was then duly sworn by the Judge Advocate, and the 
Judge Advocate was duly sworn by the presiding officer of the 
Court, in the presence of the accused. 

(// is at this stage of the proceedings thai the accused makes 
his request for the privilege of introdttdng his counsel^ — and will 
alsOj if he desire it, state his reasons for postponement of the 
trial. These matters being settled, the Court proceeds.) 

The charges were read aloud by the Judge Advocate. 

Judge Advocate {addressing the accused) Captain S. M. '^ You 
have heard the charge, or charges preferred against you, how say 
you — ^guilty, or not guilty ?" 

To which the accused, Captain S. M., pleaded as follows : — 

{The Judge Advocate here gives notice, that should there be 
any persons present in court, who have been sum^moned as wit' 
nesses, they must retire and wait until called for.) 

Captain D. N., 2nd Regiment of Infantry, a witness on the 
part of the prosecution was duly sworn. 

Question by Judge Advocate. ? 

Answer. 

Question. 1 

Answer. 

Cross-examined by the accused. ? 

Answer. 

Question. ? 



By the Court. Question. ? 

Answer. 



Question. 



Re-examined by the Judge- Advocate. 

Question. ? 

Answer. 

Question. ? 

Answer. 

53 
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(7%e examination of the witness being completed, his (es& 
fnmnjf is read over to him, and corrected if necessary — when ths 
next witness is called. The Judge Advocate having presented 
all the evidence for the prosecution, states such fact, and an- 
flounces that the prosecution is closed — when the accused enter$ 
upon the defence.) 

Lieutenant A. B., 1st Regiment of Artillery, a witness for tbe 
defence was duly sworn. 

Question by the accused. ? 

Answer. 

Question. ? 

Gross-examined. Question by Judge Advocate. ? 

Answer. 

' Question. 1 

Answer. 

Question by the Court. ? 

Answer. 

(The evidence on both sides having been heard, the accused 
asks for time to prepare his final defence.) 
The Court adjourned to meet at 10 o'clock, a. m., on the— ' insL 

10 o'clock, A. M., .- 184 

The Court met pursuant to adjournment — ^Present 

Col. A. B. 
CoLN. M. 
Major W. C. 
Major T. O. 
Captain S. B. 

Captain S. W., Judge Advocate, and 
Captain S. M., the accused. 

The proceedings of yesterday were read over, — ^wben the ac- 
cused. Captain S. M., presented and read (or which was read by 
hb counsel) the written defence (A) appended to these proceedings* 

{Should the Judge Advocate intend to reply, he would notify 
ike Court, and ask for the requisite time for preparation.) 

The statements of the parties being llius in possession of the 
Court, the Court was cleared for deliberation, and having maturely 
considered the evidence adduced, find the accused. Captain S. ILf 
of the 1st Regiment of Infantry, as follows : — 
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Of the first specification of 1st charge, • • . Guilty . 
Of the second specification of 1st charge, • . • Not Guilty. 
Of the third specification of 1st charge, . . • Guilty. 
Of the FIRST CHABGE, Guilty. 

Of the first specification, 2nd charge,. • . . Not Guilty. 
Of the second specification, 2nd charge, • • • Not Guilty. 
Of the SECOND CHARGE, Not Guilty. 

And the Court do therefore sentence the said Captain S. M., of 

the 1st Regiment of In&ntry, to 

(Signed) A. B., 

Col. 1st Regt. Artillery, and President of the Court-MartiaL 
(Signed) S. W., 

Judge^ Advocate. 

There being no further business before them. 
The Court adjourned sine die. 

(Signed) A. B., 

CoL 1st Regt Artillery, and President of the CourtrMartiaL 
(Signed) S. W., 

Judge Advocate. 
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cate 97 

may adjourn to oooadcr 
questions 98 

to judge of the propmly 
of thechaii^e lOI 

nay puniih military po^ 
ifor€ODteiii}itol(B,l06 
ntal, eannoC miBr ' 
coauuHioiMa of> 
iioen for oooteiDpli, 
toreportthem KB 

may finbid pu M icitiw 
of proceediogi 1® 

aasrmhling and^boei of 
membera, paitKs, &c, 
dte 109,110,113 

plaoe or room for aiMDi- 

^Sbng 113 

membera of not to ktw 
their seats HO 

names of memben of 
registered iccoidiog 
to seniority HJ 

names of memben ciQed 113 

not exceedingly rissi n 
considering chaUengn 115 

not to allow abwe of 
challenge 1" 

deliberate capacity of 
prerious to being 
sworn ll* 

challenges to mcsdien 
of previoQS coorti . . 120, 1 

neceaaary to itste in the 
leeord the swearing 
of the court and the 
judge adirocate 1* 

same oath taken bf gen- 
eral, regimeDtai, and 
garrison courts. *» 

application to deby the 
aasemniipgof the court 

to delay praceedinct, 

dLU Wfl^* 

nay be diasolTcd for ill- 
ness of a prisoner — 131 

cannot proceed after the 
time limited by ^at- 
Qte 1»,1« 

cannot take er qfiot 
notice of a pwiow 
trial ;.-l*' 

cannot proceed ^^^^ 
jpfoaecution is peod- 
uijg affainstthe accus- 
ed before a dril court 
fcMT the aame offenee ..1*^ 

to assume that manifeA 
impediment dkl exist. .IV 
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Couti maitiil — eonitmud. 

boand to inyeitigato til 
matter lenll y pment- 

procedare of when plea 
in bar is reasonable. . . 146 

when yariance between 
copies allow time 147 

for the armj, witness is 
swoni by the judge 
advocate : for the nar 
Ty, b^ the president . . 149 

may adjourn to the room 
of a sick witness .... 153 

decision of 112 

calmness of delibera- 
tion of 173 

may recall witnesses .... 174 

discussion by members. . 174 

determine questions by 
majoritY of votes, ex- 
cept in particular 
cases 178 

two-thirds of required 
for capital punishment 178 

▼otes of or opinions not 
to be made known — 
unanimity not dedar- 
ed 1T9 

equality of votes of goes 
for the prisoner 180 

decision of to be clear 
and specific 181 

may state motives of ac- 
quittal — remark upon 
the accuser 182, 183 

to be careful how they 
censure witnesses .... 184 

duty of to notice all mat- 
tera touching the re- 
spectability and dis- 
cipline of the service . . 184 

may find a less degree 
of guilt than that 
charged 184 

not to confound evi- 
dence of extenuation 185 

manner of voting 186 

Tote until a decision is 
made 186 

majority of controls the 
minority 187, 188 

have a twofold capaci- 
ty as judges and ju- 
rors 188 

whatever is done must 
be done by the entire 
court 188 

every member of must 
vote a punishment 

189, 190 

are bound to affix a 
punishment 193 

members must vote up- 

54 



Courts maxtial—eonifnusA 

on every question 
presented for lecis- 
lon 193 

may adjourn to consid- 
er a finding, &c. .... 193 

to deliberate upon the 
kind and qtuuUtan of 
punishment 193 

cannot sentence to two 
different punish- 
ments, unless 194 

may modify or change 
sentence at any time 
of the session 301 

may amend defects on 
revision, excepting.. 307 

proceedings of not sub- 
ject to review 236 

record of, deposited in 
war department 337 

regimental, under the 
thirty-fifth article of 
war, its character 
and objects 357 

not a court of inquiry. .358 

on appeal, to act vnth 
discretion and ten- 
derness 366 

procedure of when to 
conform to the rules 
in civil courts 333 

the law presumes that 
the juage (members) 
knows the law 327 

original proceedings of 330 

dispositionof the record 330 

military regulations for 
procedure — plea of 

guilty 886 

Crimes, cognizable by general courts 

martial 61,63 

set forth in simple language. . . 83 
cognizable by regimental and 

garrison courts martial 63 

which incapacitate witnesses.. 391 
Custom of war 30 

D 

D, marking with the letter D 197 

Deaf and dumb is a competent witness. .388 

Declarations, dying 378 

of a servant or agent 385 

Defence of prisoner commences 159 

who read by. . . . ^ • • • • 161 

what may be a defence 164 

Degradation (see Puni»kment\ 349 

Deposition, persons not in the line or 

staff may make in certain cases 153 

Desertion, punishable with death ...... 54 

marking for crime of 197 

does not make witness incom- 
petent 393 



426 



INBKZ 



Diacharge, with tgnominy 249 

Diicrction, officer appointing a general 
court-martial, can detcnninc the num- 
ber 43 

what is a legal 43 

interpretation of the discre- 
tion vested by the article 

of war 44 

no discretion in commander 
of the re^ment to with- 
hold a court 264 

DiimiMon, from the service 195 

power of. of dismi^ion over 
the officers of the armj 

and navy 228 

Disobedience of orders, when justifiable, 

165,166 

Dronkenness, evils of 169 

marking for 197 

no excuse for crime 168 

E 

England, soreragn of 1 

military authority 

of the 2 

Efidence 334 

couit cannot originate 85 

given in the narrative form or 

by interrojration 151 

all evidence is recorded in the 

words given 151 

read over to witness 158, 159 

DO obliteration of, on record. . . 158 
received afler the conclusion 

of the case 159 

not to be read prior to a cro8»- 

examination 159 

of new matter, how restricted, 

161, 162, 163,315 
* members to satisfy themselves 

of the extent and accuracy 

of 173 

discussion of, recommended 174-177 
of character afler the finding, 

not received 188 

additional, on review of pro- 
ceedings, not admissible 204 

irrelevant, does not invalidate 

proceedings 205 

difference of extent in civil and 

military trials 334 

leading principles of 334 

founded in experience 334 

of the several neads of 335 

definition of 336 

parol and vriitcn *. 336 

of whati^consists 336 

Seneral rule 337 
irect or positive evidence 337 

presumptive evidence 338 

Man inductive science 338 

basis of presumptions 338 

necessity of understanding cir- 
cumstantial evidence 340 



Evidence to be confined to the pointoiH 

issue 341 

of other facts than tbosechii]g- 

ed, sometimes necessarf ....3ti 
of desertion involves mtcniiim.M 
not allowable to show a gene' 

ral disposition to commit a 

paxticular offence 343 

of eontemporaneauM coodnot, 

limited 344 

of general chararter 344,345 

of particular characteristics .... 346 

of Donesty, courage, &c 346 

inquiry to be as lo gauni 

character 346 

evidence of character U> be con- 
sidered by the court .3(7 

when the bad character of pn- 

oner may be sbown 348 

no evidence to contradict the 

record 348 

evidence of conspracy-^nim- 

ber to form a conspiracy... -348 
act of one considered the act of 

all .349 

letters and writings in conspi- 

lacy 350 

time and place of finding letten 

and writings ...350 

of acts and declarations of pro- 

oner ......358 

every (^aestion of a militaij 

man is admissible when, Ac 353 
opinions not asked when the 

court can judge for than* 

selves 354 

affirmative of the issue ^ be 

proved »• 

of proving a negative.... jj 

where to refer for exceptions.. 354 
the one who makes the chaige 

must prove it *5 

when the defendant mo^ 

prove the affirmative. 356 

the best evidence to be proda- 

ced " 

accumulation of uoneccsaiy. . .357 
evidence of the ciMmplainant. ..^ 
sufficient only is required. ....So 
of prtmary and secondary eri- 

dence. ^ 

notiqe to produce documents...^ 
not necessary to be in writiogi 

may be served upon prisoner 

or counsel ....w 

diligence to be used in looking 

for supposed lost papers. . . • .359 
when a document is presumed 

to be lost 359 

of personsacting in the chaise- 

ter set forth J^ 

proof of hand-writing 3w 

opportunities of witnesses whs 

prove hand-writing ^ 
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ETidenc o eo n Hnutd. 

not essential that the witneM 
should have teen the paitj 
write 262 

a document not proved by com- 
parison with other writing. . .3^ 

the couit may compare docu- 
ments already in evidence. . .363 

case of ancient documents 363 

of nersons skilled in detecting 
forgeries, rule not settled . . . .363 

the substance of the issue only 
to be proved 364 

it is enough to prove a sub- 
stantive crime .364 

where alleged, didy and caused 
to be donty either is sufficient 364 

sufficient to prove one irUerU. . .365 

. of the description of person or 
thing, circumstances to be 
proved 365 

a whole averment may be 
struck out 366 

the name of the accused party 
must be stated 366 

if the name is wrongly spelled, 
but if idem eonans 366 

the averment of time 366 

of place 367,368 

notice of the eighty-third arti- 
cle of war 369 

hearsay is not evidence 377 

exceptions in case of dying de- 
clarations 378 

when dying declarations are 
admitted 378 

character of party making dy- 
ing declarations may be ex- 
amined 378 

dying declaration of an accom- 
plice is admissible, but a cox^ 
vict's is not 379 

precise words must be repeated 379 

testimony of a witness, since 
dead, bow received in a sec- 
ond action 379 

of hearsay in illustration 379 

of notoriety 380 

sayings and 'acts of third per- 
sons 380 

declarations of the parties 380 

of confessions 381 

rules of ascertained by refer- 
ence to 387 

of accomplice admissible 395 

of A toeiuB requires confirmation 396 

no other relation but that of 
husband and wife excludes 
from giving evidence 400 



Favor, whU is hope of. 383 

Finding 173 



Finding of the eotnt may be special 180 

of majority controls toe court . . . 187 

Fine and imprisonment 58 

excessive fines forbidden 68 

Followers of the army 23 

privileges of. .. .23, 26 
subject to orders . . 34 
not to perform 
military duties 
as combatants.. 36 
important to, to 
make themselves 
acquainted with 
the orders, dec... 27 

G 

Oamson oonrts martial 4, 48, 49 

Ouard, to attend a court martial 113 

oflker of to receive prisonen. .73, 74 

H 

Habeas corpus, writ of. 18 

Hand-writing, proof of. 360 

Hanging (see Puni^meni) 248 

Hearaay is not evidence 377, 381 

Husband and wife mutually incompe- 
tent as witnesses 397 

the marriage must 

belawfj 397 

cases where they 
are not preclu- 
ded to testify ... .398 
exception to gene- 
lal rule, where 
one may testify 
against the other 399 
erroneous practice ^ 
in case or Lieut 
T— 399 



Idiots 389 

Ignominious punishment 249 

Ignorance, when an excuse 164 

Inability of witnesses dtiQ 

Incompetent person cannot have his af- 
fidavit read, unless 393 

from interest 393 

from infamy 391 

boil is incompetent — ^may 

be released 397 

Infamy, incompetency from 391 

Infant, testimony of an 388 

no tune fixed when excluded . . .388 

Informers are competent 395 

Imprisonment, term of how estimated. . . 198 

Inquiry, courts of— origin 373 

authorized by law, who 

may order 372, 273 

examme witnesses on oath 273 
member of, a good chal- 
lenge on the trial. . . 119, 120 
opinion of court of, case 
of private Delop 359 



Inqiiii7,eoats of, pwlintoniiderlhirtj- 
fiftharticleofwar 963 

pRHminaTy to trial 273 

opinion of coart of confin* 
ed to purticuUr points . .274 

oooTt of not to pronounce 
ui opinion of gmlt of 
thoarcuMd 274 

appointment of oooits of 
ratrictod 275 

powers of court to son^ 
mon witnesses 275 

accused not obliged to take 
^ psit in the inquiry 275 

right of socused to tie pre- 
sent 275 

eounsel alkmed before 
courts of. 276 

eouit of, maj be open or 
closed 276 

duties and powers of 
courts of 377 

courts of confined to eer* 
tain matters of inquiry.. 277 

eourtsof not todepart from 
the subject submitted. . .277 

couit of inquiry cannot 
proceed if the number 
nilb below that appoint- 
ed in the order of pre* 

cept 277 

what are tne JocU to be 
reported 277 

members of courts of may 
be challenged 527B 

hours of sittinff of courts 
of not limiteJ. 278 

ftocused cannot demand 
copies of documents nor 
of proceedings 279 

courts of can punish for 
contempts 279 

proceedings of, how au- 
thenticated 279 

proceedings may be re- 
vised 279 

charges for submitted in 
writing 280 

interpreter allowed 280 

courts of not sworn to se- 
crecy 280 

time for inquiry limited. . .281 

objects of statutes of lim- 

lUtion 282 

Judge advocate of 331 

firrt meeting of courts of. . 332 

special instructions. 332 

' decide mode of procedure. .332 

fair copy of 332 

record authenticated 338 

naval courts of 333 

IiMUitty 168 

Intention at the time of oflending 295 

certain terms to express 296 



Intefpietef allowed beibn cooiti of n* 

quiiy 2BI 

disability of to tciti^ 401 

fntoTifation no excuse for crime 163 

sooietimes conadend ly 
militaiy courts m eilai> 
nation 10,39 

J 
Judge advocate to furmsh piiHnenriA 

copy of the charges 8^,311 

disCTCtion ofm IDBMMD- 

ing witacsKf M 

not R^pOMibl. fa b 

opnioos. ' 

inbiect to mililaiT kv, 
^ 98,315 

imp roper sekctiottofpg- 
sonSfSs ^ 

to be s imlituypaMa...Slo 

appointioeotof mndifl 
IifeobjectioQible.....9 

may remoostnle tgiintf 
charges IW 

when be may uMBd the 

charge » 

piuvides aplaoe fcr Di^ 

ing 1" 

reads the chaigei U4 

ftsks the priMoeit for ob- 
jections to meniba»- "J 
cannot be challen^- -11^ 
ought to exefOK the 
nghtofehJlen«e.....iw 

•worn ^ 

tDM.'^ open with • *•»- 
ment^inbcconuDgiU' 
guage, thoogh vi 

UWtfl \' 

awcars thewitnaK"" 

army courts [* 

right to repij of {^ 

reads over proceefop -'2 

takesthenolw.... •; •^" 
makes and keep* iDD- 

uteoflhenotrt .••••'* 
receives the opioiooi"^ 

members .»•• "*y\*'^ 
remarks upon the owe »» 

to be a A peisoQ •*" 

should be asD<(iirrii«ea^ 

as a lawyer 

office of judge^«»* - 

J^neral . . . • --• 
ection of prop^ P*" ^ 
sons for....^ j«* 

Sower to appoint ^ 
utyof £ 

assistance to prisoner •••*' 
speaks with priiooeri*-^ 

fore trial .,• 

■ witneMf *J 




Jad|fleidToeate,ca|Mcitjof 313 

how fiur tubjeet to the 

court 313 

cannot be challenged. . .313 
may be absent and re- 
sume his seat .313 

light of parties to his 

opinion 313 

to se^that the court 
is TO>perIy constitu- 
ted ..7... ...313 

record question to pris- 
oner, and the riglit of 

challenge 313 

makes out fair copj 313 

to see that the charges I 

are in legal form 313 

when the charges mav 
be altered and amenit 

ed 314 

has the right to reply . . .314 
' IS always the prosecu- 
tor, exception in the 

navy 317 

entitled to counsel 318 

to be impartial 333 

duties in closed court. . .333 
cannot make a proUd. . . 384 
gives counsel and advice 335 
to give his opinion and 

record it 335 

to use respectful lan- 
guage, Ac 336 

not to weigh evidence . . 336 
value of the opinions of 336 
registrar of the court. . . .337 
gives no opinion as to 
the sentence, and not 

answerable for it 337 

to be cautious not to ir- 
ritate tbe court hf 
pertinacious o[Nnions 338 
should not make jtomU, 

^.,tryU9,&c 339 

confidence between the 

court and 339 

for courts of inquiry, 

duties, &c 331 

Jmi p dkti op of militaiy courts 10 

necessity of understanding 

the limits of military 14 

of courts martial, is special 

and limited 19 

of courts martial of crimes 
committed before, to be 
tried after expiration of 

the term of service 38 

particular jurisdiction of the 
several courts martial de- 
termined by 50 

exclusive of general courts 

martial 63,63 

Jnrispnidenee, milivuy, American, ori- 
ginof • •• 3 



«S9 

I 

LawS| militaiy, of the United States .... 1 

refinrred to what period.*. 1 

martial— character of, and chan- 

J;es in 13 
itary make part of the laws of 

the country 14 

mistake in law is no defence 164 

defect of, does not cure itself. . . . Stit\ 

Limitation of time by statute 139 

it cannot be waived by the 

accused 139 

the policy of the Uiw 139 

court cannot proceed ai the 

time limited 140 

Lunatics, not criminally chargeable for 
thebacU 164,389 

* 

M 

Madmen 389 

liarine corps, destined organization of . . 8 

how governed 8 

officers of, to be associa- 
ted with officers of the 

land forces 44 

Martial law, character of, and changes 

in 19 

definition of 16 

proclamation of, not lawfial 

within the U.S 17 

Military laws of the United States 1 

military law department re- 

quiied 305 

establishment 1 

jurisprudence, system of, ccnn- 

mencing ^ 3 

jurisprudence a part of the laws 

of the country 14 

law, definition of 16 

•haracter, persons impressed 
with, not amenable to rules 
and articles of war, without 
a positive provision to that 

effect 3o 

academy, advantages of 170 

opposition to nu. itary academy 170 
benefits to be derived from a 

nrecise ^^em of 351 

detect in the laws for the ad- 
ministration of military jus- 
tice 303 

inequality of the laws 304 

regulations for courts 386 

Militia, In the service of the U. S. to be 
tried by courts martial composed of 

militia officers 45 

Mitigation of sentence, provocation con- 
sidered, 313 

whatisa 313,315 

remarks upon 333 

Mute, standing 136 

Mutiny act of Great Britain 9 

evidence to prove .348 

mutiny may begin with one.:. .348 
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N 
Nayr, mlea and regulations fbr, lint 

adoiJtod 8 

Negroes, compeiency of to testify .402 

case of Dr. Fellowes 402 

case of Lieut. Hooe, U. S. N...403 

opinion of attorney general 403 

opinion of F. S. Key, Eaq. . . . .404 
left for the diflcretion of cooit 

martial to determine .405 

Kan-commisinoned officers, not to be 
confined in guard-house 76 

O 
Ohth, prescribed by the sixty-ninth azti- 

cle of war administered 127 

mode of adminiatehng 128 

administered to judge advocate. . . . 128 
the same taken by every court 

martial 1S9 

eorporal part of, or form of admin- 
istering 150,390 

proper time for asking witness as 

to the form 990 

OAeer, definition of legally, 91 

nan-eommisaioneJ, S2 

commissioned, can be tried by 

general courts martial only. . . 37 
of the guard to receive prison- 
ers 79,74 

eoouianding officer, discretion 

to release prisoners 72 

cannot demand a court on him- 
self or others 76 

ofthe arrest of 75 

limits to arrested officers 75 

example given by 169 

xnions of Mr. Justice Wilde in the 

'ciae of a seaman 31 

attorney general as to rif|tit of 
surgeons to sit as members 

of courts martial 41 

of Mr. Justice Stoiy as to dis- 
cretion of' the appointing 
power vested bysix^-fouith 

articleofwar 44 

good cause of challenge 123 

as to acquitting memben vo- 
ting a punishment. . . . 198, 193 

fidse, on punishments 250 

how expressed, and obedience 

thereto enforced 965 

on questions of science, aiL 

Ac 358 

how questions relative to opin- 
ions on matters of art, sci- 
ence, &c., are framed 353 

not asked whenever the court 
can form a judgment them- 
selves ....354 

professional men to state opin- 
tons within the scope of 

their profcisions. 413 

Otdolies. detailed for courte martial.... 119 



P 

Pudoo, who maypaidip 919 

whatisa 913 

power to pardon 47 

power to, does not indude thai 

of mitigation 

does not always restore eooipe- 

tency 

when oonditi^ial 

when pardcAd by a foreign 

authority 

Paymasters not eligible as mnnl i ere of 

courts martial 

Peine forte et dun, puniahment of for- 
merly 137 

Persons serving with the armies in the 

field, who are 96 

Pkas 134.135 

of guilty, evidence to be reoets«d..l35 

regulations for plea of guilty 135 

standing mote 136-13B 

recusing to answer comadered sa 

stanoin^mttte 137 

to the jurisdiction 13B 

in bar of trial 138 

special pleas in bar 138,131 

; hmitetion by statute 139, 149, 143 

of former acquittal or convictkm. . . 149 

ease of Captain Howe 14A, Iti 

of a previous trial, the piivilego of 

the prisoner only 141 

former arrest not good 14S^ 143 

case of Lieut Gassoway 141 

of ]iardon. . . . ; 144 

having been punished for the of- 
fence 144,145 

of want of definite statement in the 

charge 145 

when reasonable, the court bear 

evidence 14S 

in abatement If7 

demurrer not allowed 147 

that the prisoner has not a eofiy 
of the charge, or vaiianoo &- 

tween 147 

of not guilty, the ordinary one .... 148 

always recorded 14B 

in bar of judgment, seldom made. .163 
President of court martial, voles fike 

other members 93 

directo it to be dearedL.. 94 

responsibifity of. 94 

will enfoxce order aiad 
report unbecoacng 
conduct in members. ..94 
President of the United States, fimito- 

tion of military powers I 

power to appoint eoorfs 5 
oommandeMn-diief of 
^ the army and navy.. 5 
light to Bkitigate sen- 
tence 916^ 

power to puniah 

povmts o^ derived 
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Picndeut of the U. S.^-^onHmud, 

the conititution and 

laws 224 

right of to diraoin with- 
out trial 228-243 

Pfiaoner to be addrewed, when a com- 
miaaioned Mficer,by his name and title 114 
when several are to be tried, 
the record must be separate 

fi>r each case 129 

arraignment and plea of. 134 

to be warned of the danger of 

pleading guilty 136 

' addrcssof 160,161 

cross-examination of witnesses 

by prisoner allowed 163 

acquitted by equality of TOtes. . 180 
• may be fodnd guilty of a part, 
and acquitted of a part of 

the charge 181 

cannot be found guilty of a 
higher crime than that char- 
ged 185 

recommendation in fayor of . . . 198 
not to be released for duty and 

afterward punished 249 

to appear without bonds ...... 1 J3 

court no control over except in 

court 113 

allowed a chair 113 

defence of 159 

prosecution of to be commenced 
* before discharge is given .... 35 

provoBt-marshal to receive 72 

may be released 72 

confinement without charges . . 74 

to be treated with respec^ 94' 

may object to loose or indefi- 
nite charges .101 

attended by a commissioned 

officer or ffoard 113 

may prove character 344 

declaration of on former occ»* 

sions. .349 

may be found guilty of a mi- 
nor offence than the one 

charged 369 

where several are jmned in the 

same charge 395 

to apply for separate trial to 

obtain testimony 396 

f,illn€«sof 131 

place of in couit.«. 109 

not recognized before court 

martial 109 

the first witness examined . . 148 
must adduce all his proof 

before the defence 160 

court may remark upon the 

conduct and motives of 182, 183 
judge advocate is always 31 7, 320 
accuser may remain in court 

to give information 320 

if a non-militaiy perMn, the 



Prosecutor— eonitfiuAi 

accuser can oi dy appear af 
a witness or an informer. .320 

is a competent witness 394 

Provost-marshal to receive prisoners and 

not release without authority T^ 74 

Punishment, when specific, court must 

adopt it 54 

of death for desertion 54 

by stripes 55 

suspension from rank, pay 

and command 55-57 

of fine and imprisonment. 58 
equality of recommended . . 66 
species of determined .... 66 
regulated by the constitu- 
tion 68 

cruel and unusual punish- 

ment forbidden 68 

the kind and quantum of. . 69 

oi peine forU et dure 137 

every member must vote 

fora 189 

when not discretionary. . . 189 
of death, when not carried 

to vote another 191 

of death only in cases 

mentioned by the law . .194 
of cashiering and d'lsmi*- 

sion 194 

different kinds of 194 

inflicted on private sol- 
diers 195 

of corporal punishment. . .196 
pardon of, to whom com- 
mitted 213 

change of is illegal 213 

specific, cannot be changed 216 
arbitrary, cannot be in- 
flicted 218 

to be authorized by the 
judgment of the court . .225 
• to be strictly executed .... 250 
corporal, how inflicted . . . .244 
to be no more than pris- 
oner can bear. 246 

instrument of. 246 

' modification of in British 

arm^ 247 

of capital, by shooting .... 247 

by hanging 248 

by drumming out 249 

evils of false opinions dn. .330 
what kinds of admitting 
of no degrees. 214 

a 

(Quarrels, power given to inferiors to 

suppress 76 

Questions to be reduced to writing 155 

rejected questions not ex- 
punged 156 

judge advocate to object to 
certain questions 156 
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Qoeitioiis bj the court, cannot be db- 

jectrdto 156 

bow lecorded 156 

kedinff not allowed 407 

when leading qneations may 

be allowed 407 

whether questions which 

criminate can be pat 410 

tboee which tend to degrade 
may be put — ^not bound to 
anawer 41 1 



Rank,-*-without military rank, with the 
right of command, omcers are not eli- 
gible as members of a court martial. . . .38 
no limitation of as to memben of 

courts martial 46 

Recommendation by members, method 

of 198 

written below the 

sentence 199 

not an act of the 
court, but of indi- 
Tidual members. . . . 199 
majority of court only 
ought to recom- 
mend to mercy.... 5iOO 

Reeomideration of proceedings 203 

Recruits, charges read to, and consulted 

with by judge advocate 82 

Redress, mode of obtaining 77 

for an inferior officer or sol- 
dier 79,252 

preference to inferior officers 

and soldiers 252 

Reflations fof 'he army 19 

Rejoinder, not a matter of right 315 

Reply, judge advocate haa the right to. .314 
Retamer to the c^mp, description of. ... . 35 
Review, proceedings cannot be review- 
ed by another court 326 

eucce«sor in command to re- 
view 227 

Revision of proceedings 303 

no additional evidence re- 
ceived 204 

when proper 205 

no erasure of the record . . • .305 
Rnlei and artklce of war first ordained . 3 

additional, adopted un- 
der the constitution . . 4 
what persons subject to 21 
cadets of the military 
academy subject to 

the 87 

how declared 3 

S 
Seamen, amenable to trial after term of 

■ervioe in certain cases 28 

Sentence of capital punishment, two 

thirds of memben necessary 178 

when pronounced 187 



Sentence to be dearly oprand IM 

mode of eieculioa of rtaled..l96 
to use the words of the ilal> 

me 197 

may be partially Roiitted..... 813 
cannot be altered or oniBtt- 

tod .• 213 

obioctiona to change of. 217 

ob|ections to comirmtariwi of 
maxim that aentenoe cto&ot 

be commuted 

execution of 2M 

Servant is competent to testify fix or 

against his master 400 

Shooting (see Pumthmaa) ...2(7 

Soldier, the word, synooymooi widi 

non-commisaioned officer 21 

liable to be tried after tine of 

expiration of service 2B 

privates, where confined % 

may be admitted or rrjected m 

eoQiieel fiMrcomredet. 134 

tmproremeot in the babiu of . .10 
Sopemimieraries, memben of eeoili 
martial, bow detailed, their dntiM, 

Ac 88,89 

Surgeons not eligible as memben of 

courts martial 38 

Sutlera subject to orden ^ 

who are, and how appointed, 
character of ^* 
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Technical tennn, utility of. 

Trial, preliminariea to 

uniformity of procedure in the. 

application for postponing ^ 

acquittal or conviction moil ^^ cm 

gal to bar *J 

new trial, as an act of meicy 210 

letter on the subject of " 
ing without 



Voir diff examination of witncMei on 
the 



407 



W 

Wager by vritiMH ^ 

Witneases, listof appended to cbaigeo-- ^ 
snmmoning, diicretion ^ ^ ^ 

observed * 

not precluded beeaoK not 

named in the list ^ 

examined in prrsenoe ^^ ^ 

tiueouH 2 

to be treated with nspiet^.' »* 
not necessary to be cmM 

into court before anaign- 

ment •.•"' 

being a material witncse » 

ground of challenge |j^ 

mSemot I* 
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hflixing another witneM doM 

Dot make bin incompetent 148 
proaeeator ia the iint wit- 

neaa examined 148 

befine anny coarts, are swora 
bjthe judjge advocate; be- 
Mie DayaTcoarta, by the 

preaident 149 

ezaminatioa of in preaence 

ofall the court 150 

manner of, to be regarded . . . 151 

Bometimea confronted 153 

aick witneaa 153 

in dvil life, not compellabla 

to attend , 153 

mle ibr the examination of . . 155 

examination in chief of 157 

eroaa-examination of 157 

ve-examination of 157 

the partiea finish their exun- 
ination before the court in- 
terrogates 157 

evidence read over to 158 

the opposite party cross-ex- 

ammes 159 

Ibr defence 160 

new, cross-examined. 163 

may be recalled 174 

conduct of remarked upon . . . 183 
incompetent, do not vitiate . 

proceedings 305 

on an appeal, are sworn 369 

on courts of inquiry 373 

must speak to facta 353 

opportuniues of who prow 

nand-writing 361 

an accomplice^ dying decla- 
ration, but not a convict'a, 

Is admiBsible 379 

testimony of, since dead 379 

competency of 387 

what persons inadmissible. . .387 
want of religious principle. . .390 
cannot be aaked as to his be- 
lief in the Christian fiuth. .391 
incompetent, cannot have 

his affidavit read 393 

how restored to competency .. 393 
incompetent from interest. . . . 393 

expectation of reward 394 

whose signature has been 

foi^ 394 

conviction not evidence for . .394 
informers are competent ....395 

ofnvroesas 403 

mrtdmUy of 405 

66 



Witneises, impeachment of credit of. . . .405 

impeachment by evidence of 
general character 406 

opposite party may cross-ex- 
amine 406 

examuio^ton of 406 

on the ootr dirt 407 

examination in chief 407 

adverse to party calling, how 
examinea 407 

form of cross-examination 
depends on disposition and 
bias of 406 

not bound to answer irrele- 
¥ant questions 406 

T§-€xaminatUni of) for wlftt 
purpose 409 

not compellable to answer 
questions which expose 
nim to a penalty 409 

court to instruct 410 

witness to judge for himself. .410 

not bound to answer ques- 
tions which tend to de- 
grade 411 

must state how he knows a 
fict 411 

privilege of objecting to ques- 
tions tending to subject 
him to pendties belongs 
to witness 411 

if bound to answer ques- 
tions which tend to de- 
grade 411 

w&n a witness declines an- 
swering aquestion, to have 
no effect on the court 411 

when he makes statemiAito 
unexpected to the party 
calling him, the fiicts may 
be proved by others .413 

a pai^ cannot discredit his 
own 419 

examination of on matters of 
opinion 419 

proKssbnal men are to state 
facts and opinions within 
the scope of their profi9ssions4l3 

WnH of habeas corpus 18 

case of WiUiam Walker, 

seaman 30 

Wronga, how to proceed to find a remedy 77 
description of under Uiirty-fifth 

article of war 968 

application for redxess first 

made to the captain 964 
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ALISON, CARLYLK, 

JEFFREY, , MACAULAY, 

MACKINTOSH, SYDNEY SMITH, 

STEPHEN, TALFOURD, 

And PB0VB86OB WILSON. 
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Alison^s Essays, — Miscellaneous Essays. By Archibald Alisok> F. B. El 
Beprinted from the English Originals, with the author's correotions for 
this edition. 1 large voL 8vo. Portrait Cloth, $1 25; sheep, $1 7& 

Carlyle^s Essays, — Critical and Miscellaneous Essays. By Thomai 
Garltlb. Complete in one volume. 1 largo voL Svo. Portrait. 
Cloth, |2 ; sheep, |2 50. 

Jeffrey^s Essays. — Contributions to the Edinburgh Boview. By Frangoi 
Jbi f BET. The four volumes complete in one. 1 very large voL 8va 
Portrait. Cloth, $2 ; sheep, |2 50. 

IdacauUv^s Essays, — Essays, Critical and Miscellaneous. By T. Babimo- 
TON Macaulat. New and revised edition. 1 very large voL 8vo. 
Portrait. Cloth, $2 ; sheep, |2 50. 

Mackintoshes Essays, — The Miscellaneous Works of the Bight Honorabb 
Sir Jambs Mackintosh. The three volumes in one. 1 voL large 8vo» 
Portrait. Cloth, $2 ; sheep, |2 50. 

Sydney SmiiKs Works, — The Works of the Be v. Stdnbt Smith. Three 
volumes, complete in one. 1 large voL 8vo. Portrait Cloth, $1 25 ; 
sheep, $1 75. 

Talfourd^s and Stephen^s Essays. — Critical and Miscellaneous Writings 
of T. Noon Talfoubd, author of " Ion," ico. Critical and Misoellane 
oufl Essays of Jambs Stbphbn. In 1 large voL 8vo. Portrait Cloth, 
|1 25 ; sheep, |1 75. 

Wilson^s Essays, — The Becreations of Chbistophbb North [Piof Jons 
Wilson.] Complete in 1 voL large 8vo. Portrait Cloth| £1 26 ; 
aheepi |1 75. 
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REVOLUTIONS 



IH 



ENGLISH HISTORY 

BT 

EGBERT VAUGHAN, D. D. 

VOL. I. 

REYOLTjnONS OF RAGE. 



m this wDilc, Dr. Yau^lav, the Editor of the SrUish QuarUrijf Remtm^ 
group together the leading facts of English History, to as to rereal at a glanea tht 
progr e— of the nation. It ia a step towards the simplification of English History. Bj 
the term Reyolatxons, the author intends to denote the great phases of change, throngk 
which both the goTcmment and people of England hare passed, during the hiatflrieil 
period of their existence. 

" A irork of this kind,* says Bladtwood't Magcnnie, ** cannot be superflnona, if it is 
worthily executed ; and the honorable position which Dr. Yanghan has eazaed far 
himself in both theology and literatore, gires ns a guarantee that this will be the easa 
The specimen befors us we hare read with interest and improTcmenl We dioald 
particularize the ecclesiastical portion of the History as being executed with *t*^«' 
eare, and as remarkable for the spirit of justice and liberality he displaya. To thess 
pages we may honestly recommend the reader, as the fruit of steady and eonaeteiitM«s 
labor, directed by a liberal and enlightened spirit.** 

''This treatise,** says the London Atkaurum, " or rather narratire, ia deeply aad 
Tariously interesting. Written plainly, but with all the characteristics of indepcBdeil 
thought and accomplished aoholarship, it may be pronounced a masterly surrey of 
Knglish civilization from the remotest epoch to the commencement of the fifteenth eca> 
tary. We haTc found this volume in cTcry way excellent It is at once a narrative 
and a disqiusition, learned, genial, critical, and also picturesque^ The spirit of £ngU 
history animates it throughout Dr. Yaughan, by completing such a wcrk, will have 
done good service to literature." 

The WeUminHtr Review, the very highest critical authority upon Ei^lish litentare 
said of this work, upon its original publication in England — ^^ We can sincerely 
mend Dr. Yaaghan*s Revolutions in English History as a thoughtful, inl 
•oholarly presentment of the principal sociological vicissitudes of more than twe 
fbousand years of our British existonce. Dr. Yaoghan*s composition is extremely laod 
and nervous; not without a certain sedato ornamentation, but quhe free froo the 
misleading exaggerations of a seductive rhetoric ' 
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THE UNITED STATES. 

BT 

J. H. PATTON, A. M. 

In on* UaegB voL, 833 pagM, Svo^ half MAroooa Pxioe, $3 60i 

|ll)istniU)r toitjf im S^Uti 4Bngrabhigs. 



In presenting the reading public this volume, the Publishers hope to 
Ripply a want long felt — that of a popular History of the United States 
occupying a place between the documentary historicSj extending to six or 
more volumes, and the mero compends used in Schools. The former of these 
are beyond the reach of great numbers of intelligent general readers, while the 
latter do not meet their wants. 

Uuch labor has been given to supply a more than ordinary deficiency in 
the histories of the War of 1812, and the War with Mexico. As to the latter, 
the causes which led to it, the annexation of Texas, the intrigues, the ooo- 
fiicts, the results, are graphically given. 

*' It ia the rcsnlt of careful, delibertta, and extended reflearcb ; It exhibltt Impartial and aoond 
Hidfment, and U written In an easy and attractive style, making It a book to be read aa well aa to 
ka preaervod for coiistant reference.'*— Aeio York Ol/serter, 

** We cannot ^peak too well oflta accoracy and Impartiality.**— ^ri«tfafi InUUigmietr, 

** We regard ibe book as a %xicc99M,^'—PhUadtlphia Prei^terian, 

**Thebn(»k Is one which a Christian parent will himself read with aatlsfaotlon, and It Ssoc« 
which he can snfuly and proQuibly place In the hands of his children.**— JVew York EvangtMU 

** The War of 1812 is fully explaloed. The late Administrations and their hlatory, are aketchod 
with remarkable accuracy and candor.**— 7/m Evtning Po^k 

** An ez' ellcnt history of tt«e United States for family reaiHng. The aathor givea doe weight to 
the moral and rfliisloiis iittlu«*nees which have onntrldutcd to form oar national life, and^he tone of 
hia work thniughunt Is adniirable.** — Ths Independent, 

**In tl»i!« i^ingle vnlnnie will be foand as cotnprohenslTe a view of the origin, growth, and devel 
opment »f • nr illislitnli■tn^ and of the incidents of onr career as a people, as can be found in fb« 
Iwfer histories."— JV. Y. U^taUL 

■*Tbe anthor. pns!M*!«inff a dear mind and a good style, often apUy obaracterlzes men and eventl 
!■ a few graphic woril&**—M y. (^rotiic^. • 

*'The author has given a narrative, not merely of external events, bat of the interior life and 
growth of the i^pIcL Mr. l*iUti>n*s style Is deserviuK of nnqualifled praisei It is pnre^ slmpli^ 
■trong, free from mannerism, and singnlarly easy and graoeAiL**— ^or(A Anuriean B^^Um. 
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CIVILIZATION IN ENGLAND. 

By HENBY THOMAS BUCKLE. 

8 Vols, evok Clotlu $G. 



(/Vvm Ihs Sotton Journal) 

** BtDgnlarlf aeate, po n eaed of nre amljtica] power, Imagtoatttre bntnot lhadfiil,ii]iweBiad 
In research, and gifted with wonderful talent in arranging and moulding hia matoriil, the author 
U as Ikscinating as be Is learned. His cmditlon Is Immense— eo immenao as not to be comber- 
wane. It Is the result of a long and steady growth— a part of himself 

{Pyom ihe Oiioago ffeme Jommal) 

**Tlie masterstroke of the flnt Tolame is the aiitbor*s skill and sneoeas In dellneatittg (be 
train of causes which resulted In the early French Revolution (1793X These caosea, with thdr 
eomblnations, are so arranged that the mind of the reader Is prepared for rsiQlto not ymj 
unlike iacb as actoallj oceorred, horrible as thej were. 

(#Vvm As Bottom TrmtteHpL) 

**His flnt Tolome eyinces a clear head, an intrepid heart, and an honest poipom A traa 
kind of induction characterizes it Indeed It is almost a new revelation, comprising the fidali^ 
of Gibbon, the eomprchensiTcnem of Humboldt, and the fludnation of Maeanl^jr.* 

* 

{From ths X T. DaUjf TimM.) 

" We hare read Mr. Baekle*s Tolnmes with the deepest Interest We owe him a 
debt of ^titnde. His influence on the thought of the present age cannot bnt be 
and If he gives us no more than we already have In the two volumes of the magnmt cpiu^ he 
will itUl be dasied among the flithera and founders of the Sdenco of Histoiy.* 

{From As JT^tarh PaUf Ad9trU»tr.i 

••The book Isa tieat, and even 'mid the din of battle It wlU be eztevlvelj ratd, fivU 
.%> little npcn our own selves, our country, and its fhtore ezlsteaoe and piogr e m ." 
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The design of Tins New Axebicax CTCLOPiSDiA is to farniah the great body of 
intelligent readers in this conntiy with a popnlur Dictionary of General Knowledge. 

The New Amebican CrcL0P.SDiA is not founded on any European model ; in its 
plan and elaboration it is strictly orig^al, and strictly American^ Many of the writers 
employed on the work have enriched it with their personal researched^ observations^ 
and discoveries ; and eveiy article has been written, or re-written, expressly for its 
pages. 

It is intended that tbo woric shall boar snch a character of practical utility as to 
make it indispensable to evexy American library. 

Throughout its successive volumes, The New American Ctclopadia hiH pre- 
sent a fund of accurate and copious information on Sciekce, Art, Agriculture, Com- 
merce, Hanxtfactures, Law, Medicdcb, Literature, pBiLosopirr, Mathematics, 
AffTRoxoMT, History, Bioorapht, Geoorapht, Reliqion, Pouncs, Travels, Chem- 
iSTRT, Mechanics, iNVENnoNs, and Trades. 

' Abstaining from all doctrinal discussions, from all sectional and sectarian aign- 
ments, it will maintain the position of absolute impartiality on the great controverted 
questions which have divided opinions in eveiy age. 

Tliis work is pubUshed exclusiyely by subscription, in sixteen large octavo Tolmnes^ 
each containing 750 two-column pages. Vols. I. to XIV. are now ready. Price per 
volume, doth, $3 ; librazy style, leather, $3 50 ; half mozocco, (4 ; half russiai ztr% 
14 50. 

Ffwn (h6 London l>aily N«W9, « 

It Is beyond all coraparfaon the best,— Indeed, we sbrmld feel qnlte Justlfled In sayfnjr !t is the only 
l>ook of reference upon the Western Continent that has ever appeared. No statesman or politi- 
cian can afford to do without It, and It will be a treasnre to every student of the moral and phys- 
ical condition of America. Its Information la minnte, fkiU, and accnrato upon every subject con- 
nected with the country. Beside the constant attention of the Editors, It employs the pens of a 
host of the most dlstinfrulshed transatlantic writers—statesmen, Inwyeni, divines, soldiers, a vast 
array of scholarship from the professional chairs of the Universities, with Bombeis of Drivata 
Utsrati, and men devoted to special paxsq^ta 
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SHAKESPEARE. 

A NEW AND BEAUTIFUL EDITION. 

WITH 

A SCBUPULOUS BEVISION OP THE TEXT. 

1 voU, Svo. WUlk Fifly JlluitraiUmM. 
Half Boiud, |6; Half Calf, extra, $7.60; Moroooo, extra, $ia 

THE BAIO; 

In Ti»o Volumet^ beautifully Leaded. 
Half Bound, $8; Half Calf; extra, $10; Morocoo, extiB, $15. 



Instead of the notes and oomments which ordinarHj accompany the text^ — winter* 
feiing with the comfort of current perusal, — a compendiooa gloGBoiy of worda and 
phrases, requiring explanation for those unconyersant with Elinhethan literature, is 
annexed ; with references to respective acts and scenes ; thua offering ready elocidatkB 
when needed, — and only when needed. 

A biographical and critical preface condenses into small space the historical aoooimt 
of the Poet and his productions ; whereto is appended a chronological table of Shake- 
speare's life, which enables the reader at one view to see all the authentic facts (in 
the order of their yearly succession) connected with our Dramatist's career, from biitii 

to death. 

A minor point — hut one conducing to prompt comprehension of dramatie puipote 
while reading — is the umform placing of the stage direction (^^Afide") before, instead 
of after the speech to he so ^ken, as hitherto has been the mode in printing Shak»> 
ipeare^s playa 

A leading critic once aud : 

« Bom the Vsriornm edition. Tske the first Fol» so fkr ss ft senrss. Bemore prlntenC enen 
by oolUtioii of th« mriona Qnartos. Amend cormpt lines by a severe and jealous adoptton of 
emendattonfl. Print the text without note^ and leave the rest to 6hake9pear6. Sneh b oar 
advice to that Imairinary fkiture editor of the works who shall Ikll to hto tafrk In a proper spirit, 
thinking nothing of himself macb for the pablle, and most of all for the Poet V-AtSK&cini, 

No. un. 

Much in accordance with the above judicious counsel has the present edition been 
oonducted; and the Publishers, having selected an editor of scch acknowladged 
Shake^rian experience^ look with coofidenoe to a favorablB reception. 
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This book should be returned to the 
Library on or before the last date stamped 
below. 

A fine of five cents a day is incurred by 
xetaining it beyond the specified time. 

Please return promptly. 

' C^ 









